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ABSTRACT 

This document presents Florida's application for 
continued funding of its project for the education of homeless 
students under the Stewart B. McKinney Homeless Assistance Act. The 
report is divided into four sections. Se^*- .on I, "Application," 
consists of the request and rationale for continued financial 
support, and a summary of actions taken during the first year of the 
State's grant, including a Status Report survey distributed to all 
districts to gather data on Florida's homeless children and youth. 
Section II, ''Introduction," is comprised of the following parts: (1) 
statement of the problem of homeless education; (2) discussion of 
federal funding; and (3) a brief overview of the State plan. Section 
III, "Florida's State Plan," presents a goal statement and lists 
recommended activities for accomplishment of the following 12 goals: 
(1) locate and count homeless students; (2) identify educational 
access problems? (3) resolve identified access problems; (^) 
determine special educational needs of homeless students; (5) 
disseminate procedures for placement resolution and choice; (6) 
monitor responsible action toward all students among school 
districts; (7) address the school of origin versus school of 
residence issue; (8) ensure comparable services on the local level; 

(9) eliminate enrollment delays due to student record requirements; 

(10) ensure comparable services on the State level; (11) develop a 
model system for delivery of services; and (12) act to increase 
sensitivity to homeless student and family issues. Section IV, 
"Appendices," comprises seven supplementary documents, including the 
Status Report survey form, an analysis of survey results, explanation 
of procedures for educational placement of homeless children, and a 
transcript of the State's Administrative Procedure Act. (AF) 
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1. APPLICATION 



A. Request 

The Florida Department of Education is applying for continued funding of its 
Public Education Access for Children of the Homeless project under the Stewart 

B. McKinney Homeless Assistance Act (Public Law 100-77). Requested financial 
support received from this act will be used to maintain state policies which ensure 
homeless children and youth access to free, appropriate public education. The 
state of Florida will provide public educational services, consistent with state 
attendance laws, for all its homeless children and youth. The project aims at 
sustaining its efforts to locate homeless children and youth, to identify barriers to 
their educatit \, to clarify their special educational needs, and to formulate action 
plans to ensur>i appropriate educational services for them. 



B. Actions Taken 

Continued funding would allow the Florida Department of Education to further 
develop the activities it began during the first year of its grant. Since the Final 
Report was filed in December, 1988, a number of initiatives have been started 
and met. 

The Florida Department of Education has designated an Office of Coordinator of 
Education of Homele^^s Children and Youth as prescribed by Section 722 (c)(2) of 
this Act. The Office is now fully staffed with a program specialist and a secretary. 
It is 1( .ated in the Dropout Prevention Section of The Bureau of Compensatory 
Education for the Division of Public Schools. 

Under this State Plan, the Department of Education recognizes the district school 
board as the primary agency with the legal authority to make determinations as 
required by Section 722(e)(1)(A) of the McKinney Act. Section 230.03(2), Florida 
Statutes, clearly states that district school boards shall operate, control and 
supervise all free public schools in their respective districts. Although local 
school boards have the authority to direct their districts, all their actions must be 
consistent with state lav:: and rules of the state board [Section 230.01((1), F.S.j. 

Any disputes regarding the educational placement of homeless children and 
youth will be resolved by the Procedure for the Resolution of Disputes Regarding 
the Educational Placement of Homeless Children and Youth (Appendix F). 

A Status Report survey (Appendix B) to gather data of Florida's homeless 
children and youth was di'.dributed to all school districts in January, 1989. 
Returned surveys have been tabulated and analyzed in Appendix C. This is a 
preliminary effort to comply v/ith Section 722 (d)(1) of the McKinney Act. An 
additional census is proposed for next year. 

The State Plan [Section 722 (d)(2)] was written, reviewed by the public, and 
revised for its final submission. Public hearings were held in March, 1989, in 
Pensacola, Ocala, Ft. Pierce, Miami, and Clearwater. Site selections were based 



on the results of the Status Report surveys. Cities in areas reporting the largest 
numbers of homeless children and youth were scheduled for the hearing. 
Comments from the public hearings and those written in were considered for the 
final plan* 

The Office of Coordinator of Education of Homeless Children and Youth has 
reviewed the Florida Statutes for residency requirements as a part of its 
compulsory school attendance laws [Section 721 (2)]. Statutes cited as potential 
barriers to education for homeless students include Section 228.121, F.S* 
(Nonresident tuition fee; tuition fee exemptions.) 

This statute states that pupils in grades kindergarten through 12 whose parents 
or guardians are nonresidents of Florida may be charged a tuition fee of $50, 
Dayable at the time of enrollment. A nonresident is defined as a person who has 
iyec' in Florida less than one year, has not purchased a home which is occupied by 
lim as his residence prior to the enrollment of children in school, and has not filed 
a manifestation of domicile in the county where the child is enrolled. Children 
whose parents are federal military personnel and migratory agricultural workers 
are exempted from the fee requirement. 

According to Section 222.17, F.S-, "manifestation of domicile" may be documented 
by filing in the office of the clerk of the circuit court for the county in which the 
said person shall reside, a sworn statement showing that he resides in and 
maintains a place of abode in tha<- county which he recognizes and intends to 
maintain as his permanent home. 

Staff of the Bureau of Compensatory Education have identified potential 
statutory barriers to educational services. At the request of the legislative staff", 
these possible barriers have been referred to the state legislature (Appendix E). 

Networking has been expanded. Florida's Department of Health and 
Rehabilitative Services (DHRS) has shared its Comprehensive Homeless 
Assistance Plan for 1989 with our Office. A list of DHRS regional coordinators for 
homeless coalitions has been added to our contact file. DHRS has also provided us 
with addresses for shelters throughout the state. 

Interviews and appearances with private advocacy groups for the homeless have 
been made. Citizen concern for homeless issues has been logged. Interaction 
with Adult Education personnel and school social workers at the district and 
state levels has also been initiated. 
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A> Statement of Problem 

Florida, as well as the rest of the nation, is facing a new social and economic 
crisis: the increasing number of Iiomeless people. Research studies, 
government rsports, and homeless care providers commonly define a homeless 
individual as one who has no residence, owned, leased, or shared in which they 
can live adequately. The rise in the homeless is fueled by "situational 
circumstances", such as loss of a job, loss of housing, fleeing spouse abuse, and 
other similar conditions. The fastest growing segment of these "new homeless" 
are families with children. Most likely they are single parent families headed 
by a mother. 

Estimates on the number of Florida's homeless vary widely. The Florida 
Department of Health and Rehabilitative Services, using the United States 
General Accounting Office's computation methodology, calculates there are 
between 16,000 and 20,000 homeless persons on any given day in the state. The 
Florida Network of Youth and Family Services assisted 8,500 runaways in 
1988. This was a fraction of the 31,000 runaways documented by the Florida 
Department of Law Enforcement for the same year. A January, 1989, survey 
of school districts ' / the Department of Education revealed close to 8,000 
school age children. Some homeless care provider authorities feel this number 
is woefully under-reported. For example, the Juvenile Welfare Board of 
Pinellas County (St. Petersburg) reported established shelters housing 1,659 
children during the last fiscal year in their county alone. Public and private 
sources agree there is no established data collection system that can presently 
capture an accurate sum of all homeless people in the state. 

Although precise totals of the homeless may not be verifiable, the Florida 
Department of Education (FDOE) acknowledges there are a number of 
homeless children and youth in the state and that they are entitled to 
educational services. Concerns that some of these students are denied access to 
needed services are being verbally reported to the FDOE. No documented 
cases have been submitted; however, the FDOE is sensitive to these situations. 
Registration problems are the most frequently cited ones. Some districts do not 
accept a homeless shelter as an appropriate residential address. Another 
district has assessed a nonresident fee for some homeless students. Although 
the assessment fee is permitted by law, it appears to be a hardship for homeless 
families. Some shelter managers say their residents have trouble getting 
physical examinations and health records needed for school enrollment. 

The Florida Department of Education accepts its responsibility as a leader in 
removing educational barriers which may exist for homeless students in the 
state. As a first step, the FDOE has secured a federal administrative grant to 
focus on the education of homeless children. An essential component of 
continued federal funding is the development of a state plan to ensure Florida's 
homeless students receive a free and appropriate education. 



B> Federal Funding 



The Stewart B, McKinney Homeless Assistance Act (Public Law 100-77) is a 
comprehensive federal law dealing with the problems of Ameri- homeless. 
It provides for a wide range of programs to meet the needs of hoi...iess people. 
Most of these programs are for social services; however, educational ones are 
included. 

Title Vn, Subtitle B, of the Act is named Education for Homeless Children and 
Youth. This provision states the policy of the U.S. Congress that homeless 
children and youth have access to free, appropriate public education on the 
same basis as children v» ith tradition.al residencies. The terms "child, "youth", 
"homeless", "homeless individual", and "free, appropriate public education" 
are defined in Appendix A. This section also authorizes grants under which 
states collect information on the number and needs of homeless children, 
identify problems they face in gaining access to education, and develop plans to 
solve such problems. 

C. State Plan 

The Florida Department of Education has developed a plan to address the 
educational problems of the state's homeless students. The title of the plan is 
Public Education Access for Children of the Homeless. The plan is designed to 
meet the legal requirements of the McKinney Act and give the FDOE a flexible 
tool with which to work with its local school districts. The plan states as its 
major goal, equal access to educational services for homeless students. 
Objectives and suggested activities complete the strategy for educating 
Florida's homeless students. The plan follows the Application section in detail. 
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IIL FLORIDA'S STATE PLAN 
PUBLIC EDUCATION ACCESS FOR CHILDREN 
OF THE HOMELESS 



GOAL STATEMENT 

The goal for the' Florida Department of Education's State Plan is to ensure that 
each homeless student has the same access to all elementary and secondary 
educational services as children whose parents are fully established residents of 
the State (McKinney Act Section 721), 

OBJECTIVES 

Objectives have been established to help us reach this goal. Each objective is 
supported by recommended activities. The objectives and support tasks are 
designed to meet not only the basic legal requirements of the Stewart 
McKinney Act but also to enhance the administrative intent of this grant. 
Program aims directly related to regulations are referenced to the Act's section 
numbers at the end of the stated objective. 



Objective ? 

Locate and count the homeless students in the state of Florida [Section 722 (d)(1)], 
Reconimended Activities ; 

LI Contract with a recognizable research and data analysis agency to 
conduct an indepth census of the state's homeless school age population, 

Lll Secure homeless shelter addresses from the Department of 
Health and Rehabilitative Services, Florida Impact, State Homeless 
Coalitions and others, 

L12 Obtain a list of contacts to assist with "street people" census 
from Florida Network of Youth and Family Services, Florida 
Department of Law Enforcement, Juvenile Welfare Board, public 
health nurses, and KRS housing assistance agents, 

1.13 Consider hiring enumerators who "know" the targeted 
population, such as school social workers, shelter managers, shelter 
residents, and public health nurses. 
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L2 Confer with representatives of the U.S. Census Bureau. 

1.3 Acquire census data from State Homeless Coalitions* surveys. 

lA Establish local school district procedures for an annual survey of 
homeless students to ensure data collection uniformity, eliminate 
duplication, and verify information. 

1.5 Consult with adjacent states regarding situations in which homeless 
students may be crossing state lines. 

Objective 2 

Identify possible educational access problems encountered by homeless students 
[Section 722 (d)(1)]. 

Recommended Activitie s: 

2.1 Interview homeless families and youth. 

2.2 Survey educational authorities, public health officials, advocacy 
groups,shelter managers, and others. 

2.3 Set up a state wide advisory task force. 

2.31 Include homeless persons advocacy groups, shelter 
managers, school officials, social services personnel, and state PTA. 

2.4 Log citizen concerns regarding access problems. 
Objective 3 

Design practices which will resolve any identified e 'ucational access problems 
encountered by homelt>9S students identified [Section 722 (d)(1)]. 

Recommended Activities 

3.1 Examine state and local school districts practices for compliance 
with stated registration policy. 

3.2 Encourage state and local school district personnel to become 
thoroughly familiar v/irh all alternatives for registration requirements. 

3.3 Refer school entry questions to appropriate state level agencies. 
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3.4 Designate a school district level contact person who would act as a 
homeless student advocate to expedite any access problems. 



3.41 Consider school social workers to operate as a homeless 
student advocate. 

3.42 Explore state funding increase to expand role of school social 
worker to conduct field work, such as shelter visits, and to provide 
transportation assistance to health facilities. 

3.5 Hold inservice training sessions to clarify issues. 



Objective 4 

Determine special educational needs of homeless students and make appropriate 
recommendations for services [Section (d)(1)]. 



Recommended Activities: 



4.1 Interview homeless families and youth. 

4.2 Survey educational authorities, human development specialists, 
shelter managers, advocacy groups, and others. 

4.3 Solicit input from advisory task force. 

4.4 Cooperate with informed sources in governmental and private 
sectors. 

4.5 Consult with state and local school district level student services 
personnel. 

4.6 Develop state inservice training component dealing with special 
needs of the homeless. 



4.61 Provide local school districts with technical assistance for 
inservice training. 
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Objective 5 

district school boards procedures for placement resolution and for 
placement choice regardless of the student living with a homeless parent or being 
temporarily placed elsewhere by the parents [Section 722 (e)(l)(B)r (e)(4) ]. 

Recommended Activities : 

5.1 Send to each district school board a copy of the Procedure for the 

5.2 Provide technical assistance to districts for implementation of 
placement resolution procedures. 

5.3 Discuss procedures at state meeting of district school boards 
3.ssocid.tion. 

agencies^"^ °^ placement resolution procedures to service provider 

proceduref ^^onieless advocacy groups and homeless people to explain 
Objective 6 

Remind school districts to continue their responsible action toward all students 
regardless of their homeless status [Section 722 (e)(2)]. siuuenis. 

Recommended Activitiss : 

6.1 Communicate with districts whose practices may be negating local 
and state policies. & e ^^^'^^ 

6.2 Cite specific statutes and policies which call for local educational 
agencies to provide fair and equal treatment for all students. 

6.3 Refer local districts to court order that directs schools to educate all 
students, e.g. undocumented aliens. 

6.4 Hold inservice meetings to clarify unclear issues. 
Objective 7 

^p^!c^*^^^ '""^^^ifu 7'- of residence issue and how it relates to 

the best interest of the homeless student [Section 722 (e)(3)]. 
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Recommended Activities: 



7.1 Establish a case by case appeal process with final resolution at state 
level. 



7.11 Counsel with parents of homeless children and/or homeless 
youth. 

7.12 Confer with school officials involved. 

7.13 Reach a decision at the local level. 

7.14 Appeal any questions to state level authorities. 

7.15 Communicate decisions to school districts and homeless 
parents. 



7.2 Encourage local school districts to be sensitive to homeless students' 
plight when applying existing attendance waiver procedures. 

7.3 Hold inservice training meetings to clarify unclear issues. 



Objective 8 

Ensure homeless students will receive services, for which they are eligible, 
comparable to those offered to other students, including educational, 
transportation, and meal programs [Section 722 (E)(5)]. 

Recommended Activities: 



8.1 Communicate to local school districts the need to utilize all existing 
programs to assist homeless students. 



8.11 Encourage the use of temporary placement procedures for 
homeless students eligible for Exceptional Student Education 
programs. 

8.12 Identify homeless students who meet at-risk program 
eligibility criteria and expedite their entrance into these programs, 
e.g., compensatory education, dvopout prevention, and limited 
English proficiency. 

8.13^ Remind local school districts that homeless students may 
qualify for exceptional student education and vocational education 
programs. 
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8.14 Encourage local school districts to include homeless 
students in free/reduced school meals ser /ices, Chapter 1 programs, 
and school transportation. 



8.2 Consult with state level personnel responsible for state 
compensatory, Chapter 1, dropout prevention, bilingual, and exceptional 
education programs. 



8.21 Determine the extent and nature of services currently being 
provided by local school districts. 

8.22 Kncourage program directors of special programs to include 
homeless students in their programs. 

8.23 Design inservice training meetings, if needed, to sensitize 
student service personnel. 



Objective 9 

Eliminate delays V enrollment of homeless students due to local school districts* 
student record requirements [Section 722 (6)(A)(B)]. 

Recommended Activities: 



9.1 Design procedures to make school records of homeless students 
readily available. 



9.11 Survey state and local student services personnel for 
suggestions to expedite transmission of records. 

9.12 Review present entry/exit procedures. 



9.2 Encourage local school districts to fully utilize Florida*s 
computerized student information data base (Florida Information Resource 
Network) for maintenance and transmission of student records. 

9.3 Encourage local school districts to begin to provide instruction upon 
evidence that the homeless student's immunization program has been 
started and not delay until the full registration is completed. 

9.4 Remind the Department of Health and Rehabilitative Services 
(DHRS) that immunizations required for school enrollment shall be 
available at no cost from the local county health units. 



9.4i Encourage the DHRS to remind their local county health 
units of the no cost policy. 
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Objective 10 



Provide to each homeless student services comparable to other students in school 
[Section 722 (e)(5)]» 



10.1 Confer with state level school transportation authorities. 



10.11 Remind local school districts of their responsibility to 
provide transportation to homsless students for educational 
services, including special program^i within their district. 



10.2 Encourage local school districts to k'bvi^^ v bus routes and schedules 
and arrange to accommodate residential siUs of homeless people (such as 
public/private shelters, campground, and '>l:hers). 

Objective 11 

Develop local school district/community agency guidelines for a model system to 
ensure appropriate delivery of existing educational services: identification, 
enrollment/placement, assessment, and monitoring [Section 722 (e)(3)(4)(5)(6)]. 

Recommended Activities: 



11.1 Develop a mini-grant program to fund the creation of more 
formalized methods of targeting, serving, and monitoring homeless 
students. 

1 1.2 Confer with the Department of Health and Rehabilitative Services 
and community agencies to establish a service network to assist in 
identifying, enrolling, and monitoring homeless students. 

11.3 Target local school districts where coordination with service 
agencies are currently successful. 

11.4 Review the existing Migrant Student Records Tracking System, 
the Florida Information Resource Network (FIRN), and the proposed 
individual dropout student tracking system, for ways to monitor homeless 
students and their records. 

11.5 Disseminate a written discription of successful school/community 
agency service delivery systems to school idistricts, social service agencies, 
and homeless coaliations. 
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Objective 12 



Act as a service center for school districts and the general public in order to 
increase sensitivity to issues of homeless student and their families. 

Recommended Activities: 



12.1 Establish a contact person in each of the 67 school districts to 
coordinate activities and disseminate information. 

12.2 Distribute information on homeless issues to homeless care 
providers, school districts, and the general public. 

12.3 Publish and disseminate a directory of state and local social service 
agencies which provide services to homeless children and youth. 

12.4 Train local school district personnel in model service delivery 
system practices. 
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APPENDIX A 



DEFINITIONS RELATED TO SECTION VII(B) OF 
THE STEWART B. MCKINNEY ACT 



1. "Child" and "youth" 



For purposes of this section, "child" and "youth" includes those persons 
who, were they children of residents of the State, would be entitled to a free 
public education. 



"Homeless" and "homeless individual" 

A homeless individual is one who (1) lacks a fixed, regular, and adequate 
residence or (2) has a primary nighttime residence in a supervised publicly 
or privately operated shelter for temporary accommodations (including 
welfare hotels, congregate shelters, and transitional housing for the 
mentally ill), an institution providing temporary residence for individuals 
intended to be institutionalized, or a public or private place not designated 
for, or ordinarily used as, a regular sleeping accommodation for human 
beings [Section 103(a)(l)(2) of the Act]. 

The term "homeless" or "homeless individual" does not include any 
individual imprisoned or otherwise detained by an Act of Congress or a 
State law [Section 103fc)]. 



"Free, appropriate public education" 

A free, appropriate public education means the educational programs and 
services that are provided the children of a resident of a State, and that are 
consistent v/ith State school attendance laws [Section 72J(1)]. It includes 
educational services for which the child meets the eligibility criteria, such 
as compensatory education programs for the disadvantaged, and 
educational programs for the handicapped and for students witn limited 
English proficiency; programs in vocational education, programs for the 
gifted and talented; and school meals programs [Section 722(e)(5)]. 
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STATUS REPORT • EDUCATION OF HOMELESS CHILDREN AND YOUTH 
UNDER THE STEWART B..MCKINNEY HOMELESS ASSISTANCE ACT 
DEPARTMENT OF EDUCATION 



APPENDIX B 
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GENERAL INSTRUCnOHS. 

•CFICS: Reasc orovKJe the foiowing intonnaDon requested pursuant t> Section 722(d) of tr« Stewart B. McKmney homeless 

AsasanM Aa and reium lo: 

Administrator 
Dropout Prevention Section 

Florida Department of Education 
Knott Bldg, (Room L34 Collins) 
Tallahassee, FL 32399-0400 
'INITIONS: For purposes of this reportng lorm. me lollowtng ciefinilions apply: 

rntless*- A homeless individual is one who (1) lacks a fixed, regular, and aoeouaie residence or (2) has a onmary'nighnime residence in z suoervised 
dy or pnvaieiy operated sneiier tor temporary accommocaoons nnauotng weirare hoiels. congreoaie sneiiers. and transitional ncusjng lor ine mentally 
.n instiiution prowdirig lemporary residence tor indivKJuais mienoeo to oe mssajijonalued. or a public or pnvaie pace not desjcned lor or ordinaniy 
: as a regular sieep<ng accomooadon lor human oeings (Secoon '.03 (a)(i )(2) ol ?>e Ac\). » . ; 

term Tiomeless" or Tiomeless Indlvlduar ooes not mcluoe any indiviouai imonsoneo or otnerwise detained by an Act ol Conaress or a S:aie law 
tionl03|c)). : ^ 

Id" and "Youth"- Persons who, if residents of your district, would be entitled to free Dublic 

eoucacion, 

) List numbers of homeless children 6c youtn m your district by school level groups. 
SpppI i,ovol Mumtx^ c* Chiidren^outh 

Elemenary (K^) ( See' attached lerrer) 

Middle/Jr. High (7-9) 

High School (10- '12) 



Indicate tne source of the .rriatjon m item l.(a). 



List in rank & order numbers of children housed according to locations or nomeiess children 
and youth in your district. (Total should equal total in item l.(a). 

Type of Housinp Mynbe^ of C^iiiofe^^outn 

Public operated shelters 

Pnvaieiy operated shelters 

Relatives or fnenos 



Q Other (spedfy) 

ERIC 
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^^^^m AVAILABLE 

* (b) m»e tne source of w reomuuon orovioed m \Uz\. 



llUa) Ust in oroer ol numocrs ol nomeiess cnicren. yx)se muncoauocs naving tne preaiesi numoers oi nomeicss cnioren anc volt.. 



ib) inoicais ins source o\ 7)e imcTnaicr, srovics: !::.:a.. 



IV. Tne S-JT. of t'ci an: l:: snci;:: ecja: n::c. r.ur.Der reDcne: ir. :i=" l.ja.. 

-.ow -any ncmejess :r;:::rer. an: v:lt a:= ::2ser.:y anencirc scr.os; :r. vcj- E^-.r* 
.-.ow- -any ncme-ess zr,::z:BT. zrc v: jr. are r.o; zzBrcr.z scree: ;n y:u' S:a:r* 
iz\ tne scur:^ of !n;crr.a:::r :::v:cs: r. IVja: a:^ I:). 



Y. irc:cais v>e reasons tne nomeiess c-ucrer l-:: jr. are rc\ ar.encin: sense; in ye-j: £'^'^. anc crevvoe r^ cas:s :er rrese cor.^-^'S.:-:^. 
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lb) L'Sl irj crser of J.^oonancs. tjs diSrjltiss ysu r^avs s.":rc-ni2fsc m ioer,i;iy;n; nese nes2S. 



'0 ff>e oest ol my knowiecse. ne $2:3 arc ficures jr. r.:s ::x'T.er.: are crrjrc'.e/ 



^iie! S*ia:5 Scrool Officer 



Florida Desari 



pannier.: c: Ecucaricr. 
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APPENDIX C 



SURVEY RESULTS FROM STATUS REPORT 

ON 

EDUCATION OF HOMELESS CHILDREN AND YOUTH 



A request for data on homeless students was sent to all 67 school districts ana 
selected HRS District Homeless Coordinators in January, 1989, To date 41 
surveys have been returned. A total of nearly 8,000 homeless children and youth 
were reported by 19 school districts. Twenty-two stated they had no known 
homeless students or the number was unknown. 



S chool Level Groups 

Two-thirds of the districts reporting some homeless students, broke out the 
figures by specific grade level groups. The remaining districts gave a total for all 
grade levels. Totals reported by school-level groups are listed below: 



Elementary (k-6)- 358 
Middle/Jr. High (7-9) - 197 
High School(10-12)-239 

These data were compiled mainly by school personnel such as school based 
administrators, school social workers, guidance counselors, and migrant program 
specialists. Considerable contributions were made by the Department of Health 
and Rehabitative Services and the Agriculture and Labor Program. Over a dozen 
private community services provided direct data gathering assistance. 



Type Of Housing 

Data on the Type of Housing in which the homeless dwell showed over 3,500 in 
privately operated shelters, by far the most common form of residence. Nearly 
500 homeless students reported staying with relatives and/or friends. Close to 
400 relied on some form of public assistance vouchers or funds to stay in such 
quarters as motels. The smallest number of homeless stayed in cars, tents, and 
' on the street". 

Housing information was given by school personnel, HRS agents, shelter 
managers, and the homeless. 



Municipalities 

Largest concentrations of homeless students are found in the major urbanized 
areas: Jacksonville, Miami, Tampa, St. Petersburg, and Ft. Lauderdale. One 
notable exception to this was in Ft. Pierce, a small city which reported nearly 
twice as many homeless as Orlando, a large city. 
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School Attendance 



Survey item (4) asked for a differentiation between the number of homeless 
children nd youth residing in a district and how many of them were actually 
attending schools. Most districts who reported any homeless students say they 
are all attending school. Two districts do show a difference between those in 
resilience and those attending school: Okaloo^sa: 210/23; Pinellas 44/13. 

Reasons for Non-Attendance 

Reasons for homeless students not attending school were varied, the most 
frequently chosen response was "family keeps students at home", followed closely 
by 'no immunizations or records", and "no permanent address" (for youth). A 
sample of other causes included "children working for economic survival", 
"parents leave so early^ for work, no one gets children ready for school", and 
"abusive situations". It is unclear who gave the responses to this question. 

Educational Needs 

A number of special educational needs of homeless students was identified. 
Compensatory and exceptional education were consistently named as needs. The 
most frequently listed necessity was specialized guidance and counseling. 
Tutorial assistance was listed several times as a need. A major area of 
improvement cited was a more flexible administrative/regulatory response to the 
particular plight of homeless students. 

Difficulties in identifying n eds centered on one over-riding problem: no formal 
data gathering mechanism is in place to collect adequate information on the 
targeted population. Many agencies which serve the homeless do not keep records 
on a^eof children or their school enrollment. School registration processes do not 
illicit "homeless" status from applicants. The data collection dilemma is 
exacerbated by the ti'ansient nature of the homeless and the desire of some of 
them to avoid any contact with the "system". 
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STATUS REPORT 
Education of Homeless Children and Youth in Florida 

School Districts Reporting as of April, 1989 



Districts Reporting Some 
Homeless Students 



1. 


Bay 


1 


2 


Broward 


544 


3. 


Dade 


1,219(1) 


4. 


De Soto 


50 


5. 


Duval 


3,000 (2) 


6. 


Escambia 


107 


7. 


Gadsden 


28 


8. 


Hernando 


8 


9. 


Hillsborough 


1,136(4) 


10. 


Leon 


55 


11. 


Marion 


142 (5) 


12. 


Martin 


12 


13. 


Okaloosa 


:.S7 


14. 


Orange 


209 


15. 


Pasco 


17 


16. 


Pinellas 


57(6) 


17. 


St. Johns 


30 


18. 


St. Lucie 


518 


19. 


Wakulla 


3 



Districts Reporting No Known 
or UnKnown Homeless Students 



h Bradford 

2, Calhoun 

3, Charlotte 

4, Citrus 

5, Clay 

6, Collier (3) 

7, Flagler 

8, Hamilton 
9 Hardee 

10, Indian River 

IL Jefferson 

12, Lee 

13, Levy 

14, Liberty 

15, Monroe 

16, Nassau 

17, Okeechobee 

18, Palm Beach 

19, Polk 

20, Sarasota 
2L Union. 

22, District (No name given) 
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FOOT :fOTES FOR STATUS REPORT 



(1) Children under 18 in two shelters. 

(2) Eleven membsr agencies of the Emergency Services Council estimates the 
number of homeless school age children and youth served in 1988 in excess 
of3,000. 

(3) Reported 8-21 children in a sht] ter, but gave no school ages. 

(4) Estimates given by community agencies, not school district. 

(5) Represents one runaway shelter. 

(6) Fifty-seven reported by school district. Pinellas County Juvenile Welfare 
Board reports 1,659 children were housed in shelters and 750 runaway 
homeless youth were served in the last fiscal year. 
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APPENDIX D 



FLORIDA DEPARTMENT OF EDUCATION 
Betty Castor 

Commissioner of Education 



MEMORANDUM 



TO: Linda Harkey, Legislative Aide 
FROM: Altha lA^nninq^^^ 
DATE: March 24, 1989 

RE: Possible Statutory Barriers to Education for Homeless 
Students 

********^**************************************** 

In^ response to your request, our Office has identified the 
following szarutes as porential barriers ro educational access 
for homeless srudenrs: 

(1) F,S, 228,121 

(2) ?.S, 232.03 

(3) ?.S. 232-0315 

(4) ?.S, 232.032 

Please give consideration to ways -to modify these laws. 
We may also need a srarure which ensures public school services 
to homeless srudenrs . This srarure would chen override any 
barriers that currenriy might exis^ in districr 
procedures/policies . 

Other ideas on legislative changes may emerge from the regional 
public hearings; however, we wanted to meet your deadline 
of March 27, mentioned in the earlier telephone conversation 
with Roger Kenry. 

Thank you for your interest and assistance. 



cc: Evelyn Syfre^^ 
Vera Williams 
Roger Kenry 
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APPENDIX E 



POTENTIAL STATUTORY BARRIERS 
TO EDUCATION FOR HOMELESS STUDENTS 



Section 228.121, F.S., Nonresident tuition fee; tuition fee exemptions. 

This statute states that pupils in grades kindergarten through 12 whose parents 
or guardians are nonresidents of Florida may be charged a tuition fee of $50, 
payable at the time of enrollment. A nonresident is defined as a person who has 
lived in Florida less than one year, has not purchased a home which is occupied by 
him as his residence prior to the enrollment children in school, and has not filed a 
manifestation of domicile in the county where the child is enrolled. Children 
whose parents are federal military personnel and migratory agricultural workers 
are exempted from the fee requirement. 

According to Section 222.17, F.S., "manifestation of domicile" may be documented 
by filing in the office of the clerk of the circuit court for the county in which the 
said person shall reside, a sworn statement showing that he resides in and 
maintains a place of abode in that county which he recognizes and intends to 
maintain as his permanent home. 

Section 232.03, F.S., Evidence of date of birth required. 

Under this statute, the superintendent may require evidence of the age of any 
child believed to be within the limits of compulsory attendance as provided by 
law. If a certified birth certificate, the preferred evidence is unavailable, other 
evidences may be acceptable. One evidence which may appeal to homeless 
families permit parents to sign an affidavit of age, accompaniea by a certificate of 
age signed by a public health office or a public school physi':ian. 

Section 232.0315, F.S., School entry health 

This statute requires a certificate of a school-entry health examination performed 
within one year prior to enrollment in school. School districts may permit a 
student up to 30 school days to present such a certificate. 

Section 232.032, F.S., Immunization against communicable diseases; school 
attendance requirements; exemptions. 

Under this statute, each child must present or have on file with the school a 
certificate of immunization prior to admittance. 
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APPENDIX F 



PROCEDURE FOR THE RESOLUTION OF DISPUTES REGARDING THE 
EDUCATIONAL PLACEMENT OF HOMELESS CHILDREN AND YOUTH 



Each of Florida's 67 counties constitute a school district. Section 230,01, Florida 
Statutes, District school boards operate, control and supervise all free public schools 
in their respective districts. Section 230.03(2), Florida Statutes. 

Florida's law governing compulsory school attendance was amended by the 1989 
Florida Legislature by creating Section 232.0i(l)(f), Florida Statutes, which reads as 
follows: 

Homeless children, as defined in s. 228.041, must have access to a 
free public education and must be admitted to school in the the school 
district in which they or their families live. School districts shall 
assist homeless children to meet the requirements of, ss. 232.03, 
232.0315, and 232.032, as well as local requirements for 
documentation." 

Additionally, Florida law provides that school boards shall cooperate with boards of 
adjoining districts in maintaining schools. 

Section 230.23(4)(d), Florida Statutes, reads as follows: 

^X4) ESTABLISHMENT, ORGANIZATION, AND OPERATION OF 
SCHOOLS.-Adopt and provide for the execution of plans for the 
establishment, organization, and operation of the schools of the 
district, as follows: 

* * * 

(d) Cooperate with boards of adjoining districts in maintaining 
schools.-Aprove plans for cooperating with school boards of adjoining 
districts in this state or in adjoining states for establishing school 
attendance areas composed of territory lying within the districts and 
for the joint maintenance of district-line schools or other schools 
which are to serve those attendance areas. The conditions of such 
cooperation shall be as follows: 

1. Establishment.-The establishment of a school to serve 
attendance areas lying in more than one district and the plans 
for maintaining the school and providing educational services 
to pupils shall be effected by annual resolutions spread upon 
the minutes of each school board concerned, which resolutions 
shall set out the territorial limits of the areas from which 
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children are to attend the school and the plan to be followed in 
maintaining and operating the school. 

2. ControL-Control of the school or schools involved shall be 
vested in the school board of the district in which the school or 
schools are located unless otherwise agreed by the school 
boards, 

3, Settlement of disagreements. -In the event that an 
agreement cannot be reached relating to such attendance area 
or to the school or schools therein, the matter may be referred 
jointly by the cooperating school boards or by either school 
board to the Department of Education for decision under 
regulations so the state board, and its decision shall be binding 
on both school boards." 

Aside from any homeless students affected by the above provisions, it is anticipated 
that disputes as to which district the child will attend school will probably be rare 
since Florida law requires the child to be admitted in the district in which they or 
their families live. 

In the event of such a dispute, or a dispute arising within a district, Florida's 
Administrative Procedures Act provides for a procedure to resolve disputed between 
anyone and any agency, including the state education agency (Department of 
Education) <ind local education agencies (school districts). 

The Administrative Procedure Act (APA), Chapter 120, Florida Statutes, provides for 
formal and informal proceedings when the substantial interests of a party are 
determined by an agency. Section 120.57, Florida Statutes, (See Appendix G) 
provides for notice and an opportunity to be heard. For formal proceedings, an 
impartial hearing officer is assigned by the Florida Department of Administration, 
Division of Administrative Hearings, to conduct the hearing. The law also outlines 
the procedures for informal proceedings and specifies when formal or informal 
proceedings are applicable. 

The APA has been in existence since 1979 and is the mechanism used for resolving 
disputes between state or local government agencies and persons whose substantial 
interests are affected by agency action. This would include disputes regarding 
ed\icational placement of homeless children. 
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Appendix G 
ADMINISTRATIVE PROCEDURE ACT 



Ch. 120 



CHAPTER 120 
ADMINISTRATIVE PROCEDURE ACT 



120.50 Exception to application of chapter. 

120.51 Short title. 

120.52 Definitions. 

120.53 Adoption of rules of procedure and public in- 

spection. 

120.54 Rulemaking; adoption procedures. 
120.545 Committee review of agency rules. 

120.55 Publication. 

120.56 Administrative determination of rule by hear- 

ing officer. 

120.565 Declaratory statement by agencies. 

120.57 Decisions which affect substantial interests. 
120.575 Taxpayer contest proceedings. 

120.58 Agency action; evidence, record and subpoe- 

nas. 

120.59 Orders. 

120.60 Licensing. 

120.61 Official recognition. 

120.62 Agency investigations. 

120.63 Exemption from act. 

120.633 Division of Pari-mutuel Wagering; partial sx- 
emption from hearing and notice require- 
ments. 

120.65 Hearing officers. 

120.66 Ex parte communications. 

120.68 Judicial review. 

120.69 Enforcement of agency action. 

120.70 Annual report. 

120.71 Disqualification of agency personnel. 

120.72 Legislative intent; prior proceedings and 

rules; exception. 

120.721 Effect of chapter 75-22, Laws of Florida, on 

rules. 

120.722 Legislative intent of chapter 78-95. Laws of 

Florida. 

120.73 Circuit court proceedings, declaratory judg- 

ments. 

120.50 Exception to application of chapter.— This 
chapter shah not apply to: 

(1) The Legislature. 

(2) The courts. 

HJitwy.— s \. ch 74-310. s 3. ch 77 468. s l ch 78-162 
d -ss 193,1 142. 193.1 145 Appfo^al of assessmenl /(Sis 

120.51 Short title.— This chapter may be known and 
cited as the "Administrative Procedure Act." 

Hiitofy.— s. I.ch 74-310 

120.52 Definitions.— As used in this act: 
(1) "Agency" means: 

(a) The Governor In the exercise of all executive 
powers other than those derived from the constitution. 

(b) Each other state office.'- and each state depart- 
ment, departmental unit described in s 20.04. commis- 
sion, regional planning agency, board, district, and au- 
thority, including, but not limited to. those described in 
chapters 163. 298. 373, 380. and 582 and s. 186.504. ex- 
cept any legal entity or agency created in whole or m 
part pursuant to chapter 361 . part II. 

375 



(c) Each other unit of government in the state, in- 
cluding counties and municipalities, to the extent they 
are expressly made subject to this act by general or spe- 
cial law or existing judicial decisions. 

A deputy commissioner shall not. in the adjudication of 
workers' compensation claims, be considered an agen- 
cy or part of an agency for the purposes of this act. 

(2) "Agency action" means the whole or part of a rule 
or order, or the equivalent, or the denial of a petition to 
adopt a rule or issue an order. The term also includes 
any denial of a request made under s. 120.54(5). 

(3) "Agency head" means the person or collegial 
body in a department or other governmental unit statu- 
torily responsible for final agency action. 

(4) "Committee" means the Administrative Proce- 
dures Committee. 

(5) "Communications media technology" means the 
electronic transmission of printed matter, audio, full- 
motion video, freeze-frame video, compressed video, 
and digital video by any method available. 

(6) "Division" means the Division of Administrative 
Hearings of the Department of Administration. ' 

(7) "Educational unit" means a local school district, 
a community college district, the Florida School for the 
Deaf and the Blind, or a unit of the State University Sys- 
tem other than the Board of Regents. 

(8) "License" means a franchise, permit, certification, 
registration, charter, or similar form of authorization re- 
quired by law. but it does not include a license required 
primarily for revenue purposes when issuance of the li- 
cense is merely a ministerial act. 

(9) "Licensing" means the agency process respect- 
ing the issuance, denial, renewal, revocation, suspen- 
sion, annulment, withdrawal, or amendment of a license 
or imposition of terms for the exercise of a license. 

(10) "Order" means a final agency decision which 
does not have the effect of a rule and which is not ex- 
cepted from the definition of a rule, whether affirmative, 
negative, injunctive, or declaratory in form. An agency 
decision shall be final when reduced to writing and filed 
with the person designated by the agency as clerk. The 
clerk shall indicate the date of filing on the order. This 
subsection is not applicable to an assessment of tax. 
penalty, or interest by the Department of Revenue. As- 
sessments by the Department of Revenue shall be 
deemed final as provided in the statutes and rules gov- 
erning the assessment and collection of taxes. 

(11) "Party" means: 

(a) Specifically named persons whose substantial 
interests are being determined in the proceeding. 

(b) Any other person who. as a matter of constitu- 
tional right, provision of statute, or provision of agency 
regulation, is entitled to participate in whole or in part in 
the proceeding, or whose substantial interests will be af- 
fected by proposed agency action, and who makes an 
appearance as a party. 

(c) Any other person, including an agency staff 
member, allowed by the agency to intervene or partici- 



ERLC 



32 



Ch.120 



ADMINISTRATiVE PROCEDURE ACT 



F-S. 1986 



pate in the proceeding as a party. An agency may by 
rule authorize limited forms of participation in agency 
proceedings for persons who are not eligible to become 
parties. 

(d) Any county representative, agency, department, 
or unit funded and authorized by state statute or county 
ordinance to represent the interests of the consumers 
of a county, when the proceeding involves the substan- 
tial interests. of a significant number of residents of the 
county and the board of county commissioners has, by 
resolution, authorized the representative, agency, de- 
partment, or unit to represent the class of interested per- 
sons. The authorizing resolution shall apply to a specific 
proceeding and to appeals and ancillary proceedings 
thereto, and it shall not be required to state the names 
of the persons whose interests are to be represented. 

Prisoners as defined in s. 944.02(5) may obtain or partici- 
pate in proceedings under s. 120.54(3). (4). (5). or (9) or 
s. 120.56 and may be parties under s. 120.68 to seek ju- 
dicial review of those proceedings. Prisoners shall not 
be considered parties in ^ny other proceedings and may 
not seek judicial review under s. 120.68 of any other 
agency action. Parolees shall not be considered parties 
for purposes of agency action or judicial review when 
the proceedings relate to the rescission or revocation of 
paroid. 

(12) "Person* means any person described in s. 1 .01 . 
any unit of government in or outside the state, and any 
agency described In subsection (1). 

(13) "Proposed order" means the advance text, un- 
der s. 120.58(l)(e), of the order which a collegial agency 
head plans to enter as its final order. When a hearing offi- 
cer assigned by the division conducts a hearing, the rec- 
ommended order is the proposed order. 

(14) "Recommended order" means the official rec- 
ommendation of a hearing officer assigned by the divi- 
sion to an agency or of any other duly authorized presid- 
ing officer, other than an agency head or member there- 
of, for the final disposition of a proceedina under s 
120.57. ^ 

( 1 5) "Rule" means each agency statement of general 
applicability that Implements, interprets, or prescribes 
law or policy or describes the organization, procedure, 
or practice requirements of an agency and includes any 
form which mposes any requirement or solicits any in- 
formation not specifically required by statute or by an 
existing rule. The term also includes the amendment or 
repeal of a rule. The term does not Include: 

(a) Internal management memoranda which do not 
affect either the private interests of any person or any 
plan or procedure Important to the public and which 
have no application outside the agency issuing the 
memorandum. 

(b) Legal memoranda or opinions issued to an agen- 
cy by \he Attorney Ger<eral or agency legal opinions pri- 
or to \t sir use In connection with an agency action. 

(c) The preparation or modification of: 

1. Agency budgets. 

2. Contractual provisions reached as a result of col- 
lective bargaining, 

3. Agricultural marketing orders under chapter 573 
or chapter 601. 



4. Curricula by an educational unit. 

(d) Agency action which has the effect of altering 
established hunting or fishing seasons when such ac- 
tion IS adequately noticed In the area affected through 
publishing in a newspaper of general circulation or 
through notice by broadcasting in an electronic media. 

(e) Any tests, test scoring criteria, or testing proce- 
dures relating to student assessment which are devel- 
oped or administered by the Department of Education 
pursuant to s. 229.57. s. 232.24Ji. s, 232.246, or s. 
232.247 or any other statewide edu(;ational test required 
by law. / 

(f) Law enforcement policies and procedures of the 
Department of Law Enforcement which relate to: 

1. The collection, management, and dissemination 
of active criminal intelligence Information and active 
criminal investigative Information; management of crimi- 
nal investigations; and management of undercover in- 
vestigations and the selection, assignment, and ficti- 
tious identity of/undercover personnel. 

2. The recruitment, rranagement. Identity, and re- 
muneration of confidential Informants or sources. 

3. Surveillance techniques, the selection of surveil- 
lance personnel, anj electronic surveillance including 
court-ordered and com ensual interceptions of commu- 
nication conducted pasuant to chapter 934. 

4. The safety and release of hostages. 

5. The provision of security and prolaction to public 
figures. 

6. The protection of witnesses. 

(g) The enlistment, organization, administration, 
equipment, maintenance, training, and discipline of the 
militia. National Guard, Organized K/illitla. and unorga- 
nized militia, as provided In s. 2. Art. X of the State Con- 
stitution. 

HJttory— s i.cn 7<.3io.s l.ch 75-l9l:s i.ch 76-l3i:s l.ch 77.174 s 12. 
ch 77-290: s 2. ch 77453; s 1. ch 78-28, s, 1. ch 78-425: s 1. ch 79-20 s. 55 ch 
79-40. s l.ch 79-299. s.2.cn. 81-1 19. s. l.ch 8M80.S 7.cn 82-180- s i ch 
s 2.cn 83-273.5 I0.cn 84.170: s 15. ch 85^. s Ken 85-168 
cf — s 1 1 60 Administrattve ProceOures Commtttee. cfe«tK>n, rr.jf.iocfsnip. powers 
duties 

s 27 37 Councrt on Organiied Cnme. exclusion Uom definition ot "agency ' 
s 1 10 207 Career servtcectass specifications, titles, and codes exclusion from 
definition of 'rule * 

s 1 10 209 Career service salary ranges ano assignment of ranges to positions, 

exclusion from definition of 'rule * 
s 760 lORefefralofcomolai.nttoCommissiononHumanRighis. exclusion from 

definition of "agency action ' 

120.53 Adoption of rules of procedure and public 
inspection.— 

(1) In addition to other requirements imposed by 
law. each agency shall: 

(a) Adopt cs a rule a description of its organization, 
stating the general course and method of its operatfons 
and the methods whereby the public may obtain irifor- 
mation or maKe submissions or requests. 

(b) Adopt rules of practice setting forth the nature 
and requirements of all formal and informal procedures. 

(c) Adopt rules of procedure appropriate for the pre* 
sentation of arguments concerning issues of law or poli- 
cy, and for the presentation of evidence on any pertinent 
fact that may be in dispute. 

(d) Adopt rules for the scheduling of meetings, hear- 
ings, and workshops, one of which shall be that an agen- 
da shall be prepared by the agency in time to ensure 
that a copy of the agenda may be received at least 7 
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days before the event by any person in the state who 
requests a copy and who pays the reasonable cost of 
the copy. The agenda shall contain the items to be con* 
sidered, in the order of presentation. After the agenda 
has been made available, change shall be only for good 
cause, as detemiined by the person designated to pre- 
side, and stated in the record. Notification of such 
cnange shall be at the earliest practicable time. The 
agenda for a special meeting of a district school board 
under authority of s. 230.16 shall be prepared upon the 
calling of the meeting, but not less than 48 hours prior 
to such meeting. In addition, each agency shall give no* 
tice of meetings, hearings, and workshops in the same 
manner as that prescribed for rulemaking in s. 120.54(1). 
except that the notice requirement does not apply to 
emergency meetings. The notice shall include a state- 
ment of the general subject matter to be considered and 
shall be given not less than 7 days before the event. 

(2) Each agency shall make available for public in- 
spection and copying, at no more than cost: 

(a) All rules formulated, adopted, or used by the 
agency in the discharge of its functions. 

(b) All agency orders. 

(c) A current subject-matter index, identifying for the 
public any rule or order issued or adopted after January 
1. 1975. 

All rules adopted pursuant to this act shall be indexed 
within 90 days. The Department of State shall by rule es- 
tablish uniform indexing procedures. 

(3) No agency rule or order Is valid for any purpose 
until it has been made available for public inspection as 
herein required unless the person or party against whom 
enforcement is sought has actual knowledge of it. 

(4) An agency may comply with paragraphs (2)(b) 
and (c) by designating by rule an official reporter which 
publishes and indexes by subject matter each agency 
order rendered after a proceeding which affects sub- 
stantial interests has been held. 

(5) An agency which enters into a contract pursuant 
to the provisions of ss. 282.301 -282.31 3, chapter 255, 
chapter 287, or chapters 334-349 shall adopt rules speci- 
fying procedures for the resolution of protests arising 
from the contract bidding process. Such rules shall at 
least provide that: 

(a) The agency shall provide notice of its decision or 
intended decision concerning a bid solicitation or a con- 
tract award as follows: 

1. For a bid solicitation, notice of a decision or in- 
tended decision shall be given by United States mail or 
by hand delivery. 

2. For any other agency decision, notice of a deci- 
sion or intended decision shall be given either by post- 
ing the bid tabulation at the location where the bids were 
opened or by certified United States mail, return receipt 
requested. 

The notice required by this paragraph sh?i( contain the 
following statement: "Failure to file a protest within the 
time prescribed in s. 120.53(5), Florida Statutes, shall 
constitute a waiver of proceedings under chapter 120, 
Florida Statutes." 



(b) Any person who is affected adversely by the 
agency decision or intended decision shall file with the 
agency a notice of protest in writing within 72 hours after 
the posting of the bid tabulation or after receipt of the 
notice of the agency decision or intended decision and 
shall file a formal written protest within 10 days after the 
aate he filed the notice of protest. Failure to file a notice 
of protest or failure to file a formal written protest shall 
constitute a waiver of proceedings under chapter 120. 
The formal written protest shall state with particularity 
the facts and law upon which the protest is based. 

(c) Upon receipt of a notice of protest which has 
been timely filed, the agency shall stop the bid solicita* 
tion process or the contract award process until the sub- 
ject of the protest is resolved by .inal agency action, un- 
less the agency head sets forth in writing particular facts 
and circumstances which require the continuance of the 
bid solicitation process or the contract award process 
without delay in order to avoid an immediate and serious 
danger to the public health, safety, or welfare. 

(d) The agency, on its own initiative or upon the re- 
quest of a protestor, shall provide an opportunity to re* 
solve the protest by mutual agreement between the par- 
ties within 7 days, excluding Saturdays. Sundays, and 
legal holidays, of receipt of a formal written protest. 

1 . If the subject of a protest is not resolved by mutu* 
al agreement within 7 days, excluding Saturdays, Sun- 
days, and legal holidays, of receipt of the formal written 
protest and if there is no disputed issue of material fact, 
an informal proceeding shall be conducted pursuant to 
s. 120.57(2) and applicable agency rules before a person 
whose qualifications have been prescribed by rules of 
the agency. 

2. If the subject of a protest is not resolved by mutu- 
al agreement within 7 days, excluding Saturdays, Sun- 
days, and legal holidays, of receipt of the forn'^al written 
protest and if there is a disputed issue of material fact, 
the agency shall refer the protest to the division for pro* 
ceedings under s. 120.57(1). 

(e) Upon receipt of a formal written protest referred 
pursuant to this subsection, the division director shall 
expedite the hearing and assign a hearing officer who 
shall conduct a hearing within 15 days of the receipt of 
the formal written protest by the division. The provisions 
of this paragraph may be waived upon stipulation by all 
parties. 

(f) The Administration Commission shall promulgate 
model rules of procedure pursuant to the provisions of 
s. 120.54(10) for the filing of notice of protests and for- 
mal written protests. 

(6) Each state agency, as defined in s. 216.01 1 , shall 
adopt ruies providing a procedure for conducting meet- 
ings, hearings, and workshops, and for taking evidence, 
testimony, and argument at such meetings, hearings, 
and workshops, by means of communications media 
technology. The rules shall provide that all evidence, 
testimony, and argument presented shall be afforded 
equal consideration, regardless of the method of com- 
munication. If a meeting, hearing, or workshop is to be 
conducted by means of communications media technol- 
ogy, or if attendance may be provided by such means, 
the notice shall so state. The notice for meetings, hear- 
ings, and workshops utilizing communications mediCi 
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technology shall state how persons interested in attend- 
ing may do so and shall name locations, if any, where 
communications media technology facilities will be avail* 
able. Nothing in this subsection shall be construed to di- 
minish the right to inspect public records under chapter 
119. Limiting points of access to meetings, hearings, 
and workshops subject to the provisions of s. 286.011 
to places not normally open to the public shall be pre- 
sumed to violate the right of access of the public: and 
any official action taken under such circumstances is 
void and of no effect. Other laws relating to public meet- 
ings, hearings, and workshops, including penal and re- 
medial provisions, shall apply, to meetings, hearings, 
and workshops conducted by means of communica- 
tions media technology and shall be liberally construed 
in their application to such meetings, hearings, and 
workshops. 



'"--z^ -*J'^'7^-^^0:t.2.ct\ 75.l9l:f.2.ch 76-l3l;».2.ch 79 299:» 1. 
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120.54 Rulemaking; adoption procedures.— 

(1) Prior to the adoption, amendment, or repea! of 
any rule not described in subsection (9), an agency shall 
give notice of its intended action, setting forth a short 
and plain explanation of the purpose and effect of the 
proposed rule, the specific legal authority under which 
its adoption is authorized, and a summary of the esti- 
mate of the economic impact of the proposed rule on all 
persons affected by it. 

(a) Except as otherwise provided in this paragraph, 
the notice shall be mailed to the committee, to all per- 
sons named in the proposed rule, and to all persons who 
have made requests of the agency for advance notice 
of its proceedings at least 14 days prior to such mailing. 
The agency shall also give such notice as is prescribed 
by rule to those particular classes of persons to whom 
the intended action is directed. Notice of intent by an ed- 
ucational unit to adopt, amend, or repeal any rule not de- 
scribed in subsection (9) shall be made: 

1 « By publication in a newspaper of general circula- 
tion in the affected area; 

2. By mail to all persons who have made requests 
of the educational unit for advance notice of its proceed- 
ings and to organizations representing persons affected 
by the proposed rule; and 

3. By posting in appropriate places so that those 
particular classes of persons to whom the inicnded ac- 
tion IS directed may be duly notified. 

Such publication, mailing, and posting of notice shall oc- 
cur at least 21 days prior to the intended action. 

(b) The notice shall be published in the Florida Ad- 
ministrative Weekly not less than 28 days prior to the in- 
tended action, except that notice of actions proposed 
by educational units or units of government with jurisdic- 
tion in only one county or a part thereof need not be pub- 
lished in the Florida Administrative Weekly or transmit- 
ted to the committee. The proposed rule shall be avail- 
able for inspection and copying by the public at the time 
of the publication of notice. 

(2) (a) Each agency, prior to the adoption, amend- 



ment, or repeal of any rule, shall consider the impact of 
such proposed action on small business as defined in 
the Florida Small and Minority Business Assistance Act 
of 1985 and. whenever possible, shall tier such rule to 
reduce disproportionate impacts on small business and 
to avoid regulating businesses which do not contribute 
significantly to the problem the rule is designed to regu- 
late. An agency may define "small business" to include 
more than 25 persons if it finds that such a definition is 
necessary to adapt any rule to the needs and problems 
of small business. The agency shall consider each of the 
following methods for reducing the inqpact of the pro- 
posed rule on small business: 

1. Establishing less stringent compliance or report- 
ing requirements in the rule for small business. 

2. Establishing less stringent schedules or dead- 
lines in the rule for compliance or reporting requirements 
for small business. 

3. Consolidating or simplifying the rule's compli- 
ance or reporting requirements for small business. 

4. Establishing performance standards to replace 
design or operational standards in the rule for small busi- 
ness. 

5. Exempting small business from any or all require- 
ments of the rule. 

(b) Each agency shall provide information on its pro- 
posed action by preparing a detailed economic impact 
statement. The economic impact statement shall in- 
clude: 

1. An estimate of the cost to the agency of the im- 
plementation of the proposed action, including the esti- 
mated amount of paperwork; 

2 An estimate of the cost or the economic benefit 
to all persons directly affected by the proposed action. 

3, An estimate of the impact of the proposed action 
on competition and the open market for employment, if 
applicable; 

4 A detailed statement of the data and method 
used in making each of the above estimates, and 

5. An analysis of the impact on small business as 
defined in the Florida Small and Minority Business As- 
sistance Act of 1985. 

(c) If an economic impact statement is required be- 
fore an agency takes action on an application or petition 
by any person, the statement shall be prepared within 
a reasonable time after the application is made or the 
petition is filed. 

(d) The failure to provide an adequate statement of 
economic impact is a ground for holding the rule invalid; 
however, beginning October 1 . 1978. no rule shall be de- 
clared invalid for want of an adequate statement of eco- 
nomic impact unless the issue is raised in an administra- 
tive or judicial proceeding within 1 year of the effective 
date of the rule to which the statement applies. 

(3)(a) If the intended action concerns any rule other 
than one relating exclusively to organization, procedure, 
or practice, the agency shall, on the request of any af- 
fected person received within 21 days after the date of 
publication of the notice, give affected persons an op- 
portunity to present evidence and argument on all is- 
sues under consideration appropriate to inform it of their 
contentions, Prisoners, as defined in s. 944.02(5), may 
be limited by the Department of Corrections to an oppor- 
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tunity to submit written statements concerning intended 
action on any department rule. The agency may sched- 
ule a public hearing on the rule and. if requested by any 
affected person, shall schedule a public hearing on the 
rule. Any material pertinent to the issues under consider- 
ation submitted to the agency within 21 days after the 
date of publication of the notice or submitted at a public 
hearing shall be considered by the agency and made a 
part of the record of the rulemaking proceeding. 

(b) If the agency determines that the proposed ac- 
tion will affect small business as defined by the agency 
as provided in paragraph (2)(a). the agency shall send 
written notice of such rule to the Small and Minority Busi- 
ness Advocate, the Minority Business Enterprise Assist- 
ance Office, and the Division of Economic Development 
of the Department of Commerce not less than 21 days 
prior to the intended action. 

1. Within the 21-day period after written notice has 
been sent and the day on which the intended action is 
to take place, the agency shall give the Small and Minori- 
ty Business Advocate, the Minority Business Enterprise 
Assistance Office, and the Division of Economic Devel- 
opment of the Department of Commerce an opportunity 
to present evidence and argument and to offer alterna- 
tives regarding the impact of the rule on small business. 

2. Each agency shall adopt those alternatives of- 
fered pursuant to this subsection which it finds are feasi- 
ble and consistent with the stated objectives of the pro- 
posed rule and which would reduce the Impact on small 
busines!;. 

3. If an agency does not adopt all alternatives of- 
fered pursuant to this subsection, it shall, prior to rule 
adoption or amendment and pursuant to subsection 
(11), file a detailed written statement with the committee 
explaining the reasons for failure to adopt such alterna- 
tives. Within 3 working days of the filing of such notice, 
the agency shall send a copy of such notice to the Small 
and Minority Business Advocate, the Minority Business 
Enterprise Assistance Office, and the Division of Eco- 
nomic Development of the Department of Commerce. 

(4)(a) Any substantially affected person may seek 
an administrative determination of the invalidity of any 
proposed rule on the ground that the proposed rule is 
an invalid exercise of delegated legislative authority. 

(b) The request seeking a determination ur.der this 
subsection shall be in writing and must be tiled with the 
division within 21 days after the date of publication of 
the notice. It must state with particularity the provisions 
of the rule or economic impact statement alleged to be 
invalid with sufficient explanation of the facts or grounds 
for the alleged invalidity and facts sufficient to show that 
the person challenging the proposed rule would be sub- 
stantially affected by it. 

(c) Immediately upon receipt of the petition, the divi- 
sion shall forward copies of the petition to the agency 
whose rule is challenged the Department of State, and 
the committee. Within 10 days after receiving the peti- 
tion, the division director, if he determines that the peti- 
tion complies with the above requirements, shall assign 
a hearing officer who shall conduct a hearing within 30 
days thereafter, unless the petition is withdrawn. Within 
30 days after conclusion of the hearing, the hearing offi- 
cer shall render his decision and state the reasons there- 



for in writing. The division shall forthwith transmit copies 
of the hearing officer's decision to the Department of 
State and to the committee. The hearing officer may de- 
clare the proposed rule wholly or partly invalid. The pro- 
posed rule or provision of a proposed rule declared inval- 
id shall be withdrawn from the committee by the adopt- 
ing agency and shall not be adopted. No rule shall be 
filed for adoption until 28 days after the notice required 
by subsection (1) or until tho hearing ,cer has ren- 
dered his decision, a'- the case may be ^wever. the 
agency may proceed with all other steps i a rulemak- 
ing process, including the holdi.ng of a facti.iding hear- 
ing pursuant to subsection (3). In the event part of a pro- 
posed rule is declared invalid, the adopting agency may, 
In its sole discretion, withdraw the proposed rule in its 
entirety. The agency whose proposed rule has been de- 
clared invalid in whole or part shall give notice the de- 
cision in the first available Issue of the Florida Adminis- 
trative Weekly. 

(d) Hearings held under this provision shall be con- 
ducted in the same manner as provided in s. 120.57 ex- 
cept that the hearmg officer's order shall be final agency 
action. The agency proposing the rule and the person 
requesting the hearing shall be adversary parties. Other 
substantially affected persons may join the proceeding 
as parties or interveners on appropriate terms which will 
not substantially delay the proceedings. Failure to oro- 
ceed under this subsection shall not constitute failure to 
exhaust administrative remedies. 

(5) Any person regulated by an agency or having a 
substantial interest in an agency rule may petition an 
agency to adopt, amend, or repeal a rule or to provide 
the minirnum public information required by s. 120.53. 
The petition shall specify the proposed rule and action 
requested. Not later than 30 calendar days after the date 
of filing a petition, the agency shall initiate rulemaking 
proceedings under this act. otherwise comply with the 
requested action, or deny the petition with a written 
statement of its reasons for the denial. 

(6) In rulemaking proceedings, the agency may rec- 
ognize any material which may be judicially noticed, and 
it may provide that materials so recognized be incorpo- 
rated into the record of the proceeding. Before the rec- 
ord of any proceeding is completed, all parties shall be 
provided a list of such materials and given a reasonable 
opportunity to examine them and offer written com- 
ments thereon or written rebuttal thereto. 

(7) Each rule adopted shall be accompanied by a 
reference to the specific rulemaking authority pursuant 
\o which the rule was adopted and a reference to the 
section or subsection of the Florida Statutes or the Laws 
of Florida being implemented, interpreted, or made spe- 
cific. 

(8) Each rule adopted shall contain only one subject 
and shall be preceded by a concise statement of the 
purpose of the rule and reference to the rules repealed 
or amended, which statement need not be printed in the 
Florida Administrative Code. Pursuant to rule of the De- 
partment of State, a rule may incorporate material by ref- 
erence but only as such material exists on the date the 
rule is adopted. For purposes of such rule, changes in 
such material shall have no effect with respect to the 
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partment shall reject any rule not filed within the pre- 
scribed time limits or upon which an administrative de* 
termination is pending. If a rule has not been adopted 
within the time limits imposed by th;o section, the agen* 
cy proposing the rule shall withdraw the rule and give 
notice of its action in the same manner as is prescribed 
in paragraphs (1)(a) and (b). 

(12) Whenever an act of the Legislature is enacted 
which requires implementation of the act by rules of an 
agency within the executive branch of state govern- 
ment, such rules shall be drafted and formally proposed 
as provided herein within 180 days of the effective date 
of the act unless the provisions of the act provide other- 
wise. 

(13) {a) The proposed rule shall be adopted on being 
filed v^ith the Department of State and become effective 
20 days after being fi'ed, on a later date specified in the 
rule, or on a date required by statute. Rules not required 
to be filed with the Department of State shall become 
effective when adopted by the agency head or on a later 
date specified by rule or statute. 

(b) After the notice required in subsection (1) and 
prior to adoption, the agency may withdraw the rule in 
whole or in part or may make such changes in the rule 
as are supported by the record of public hearings held 
on the rule, technical changes which do not affect the 
substance of the rule, changes in response to written 
material relating to the rule received by the agency with- 
in 21 days after the notice and made a part of the record 
of the proceeding, or changes in response to a pro- 
posed objection by the committee. After adoption and 
before the effective date, a rule may be modified or with- 
drawn only in response to an objection by the committee 
or may be modified to extend the effective date by not 
more than 60 days when the committee has notified the 
agency that an objection to the rule Is being considered. 
The agency shall give notice of its decision to withdraw 
or modify a rule in the first available issue of the publica- 
tion in which the original notice of rulemaking was pub- 
lished and shall notify the Department of State If the rule 
IS required to be filed with the Department of State. After 
a rule has become effective, it may be repealed or 
amended only through regular rulemaking procedures. 

(14) If the committee disapproves a proposed rule 
and the agency does not modify the rule, the committee 
shall file with the Department of State a notice of the dis- 
approval detailing with particularity its objection to the 
rule. The Department of State shall publish this notice 
in the Florida Administrative Weekly and shall publish, 
as a history note to the rule when it is published in the 
Florida Administrative Code, a reference to the com nit- 
tee's disapproval and to the issue of the weekly m wiuch 
the full text thereof appears. 

(15) No agency has inherent rulemaking authority: nor 
has any agency authority to establish penalties for viola- 
tion of a rule unless the Legislature, when establishing 
a penalty, specifically provides that the penalty applies 
to rules. However, an agency may adopt rules necessary 
to the proper implementation of a statute prior to the ef- 
fective date of the statute, but the rules may not be en- 
forced until the statute upon which they are based is ef- 
fective. 

(16) The rulemaking provisions of this chapter do not 
apply to compensation appeals referees. 



(17) Rulemaking proceedings shall be governed sole- 
ly by the provisions of this section unless a person timely 
asserts that his substantial interests will be affected in 
the proceeding and affirmatively demonstrates to the 
agency that the proceeding does not provide adequate 
opportunity to protect those interests. If the agency de- 
termines that the rulemaking proceeding is not ade- 
quate to protect his interests, it shall suspend the rule- 
making proceeding and convene a separate proceeding 
under the provisions of s. 120.57. Similarly situated per- 
sons may be requested to join and participate in the 
separate proceeding. Upon conclusion of the separate 
proceeding, the rulemaking proceeding shall be re- 
sumed. 

MItlory.— i.l.ch.74-3iO:i.3.cJi 75-l9l:s.3.ch 76-l3l:ts<1.2.ct) 76-276' 
M. eft, 77-174; 1,13. eft, 77-290; 1,3. cJi, 77-453; 1. 2. eft. 78-28: 1. i ch. 7M25: 
s,7.ch 7^3.1.3. ch 79-299.1. 69. ch. 79-400.1, 5 ch.80-39l:i l.ch 81-309. 
s.2.eh 83-35l:i l.ch.$4-173;i.2.ch.$4-203:s 7.ch.e$-l04;$ l.ch,86-30. 
cl ^1. 161 161 BMCh «rotion oonUol hMnogi; lOdttioati notce feqmrement 
1 403 80S5 DepATimont MJoption ot itderAl sunOards. 



120.545 CommtttM review of «g«ncy rules.— 

(1) As a legislative check on legislatively created au- 
thority, the committee shall examine each proposed 
rule, except for those proposed rules exempted by s. 
120.54(1 1)(a). and its accompanying material, and may 
examine any existing rule, for the purpose of determin- 
ing whether: 

(a) The rule is within the statutory authority upon 
which it is based; 

(b) The statutory authority for the rule has been re- 
pealed: 

(c) The rule reiterates or paraphrases statutory ma- 
terial; 

(d) The rule Is In proper form; 

(e) The notice given prior to its adoption was suffi- 
cient to give adequate notice of the purpose and effect 
of the rule; and 

(f) The economic impact statement accompanying 
the rule is adequate to accurately inform the public of 
the economic effect of the rule. 

If the committee objects to a proposed or existing rule, 
it shall, within 5 days of the objection, certify that fact 
to the agency whose rule has been examined and in- 
clude with the certification a statement detailing its ob- 
jections with particularity. 

(2) Within 30 days of receipt of the objection, if the 
agency is headed by an individual, or within 45 days of 
receipt of the objection, if the agency is headed by acol- 
legial body, the agency shall: 

(a) If the rule is a proposed rule: 

1. Modify the rule to meet the committee's objec- 
tion; 

2. Withdraw the rule in its entirety; or 

3. Refuse to modify or withdraw the rule. 

(b) If the rule is an existing rule: 

1. Notify the committee that it has elected to amend 
the rule to meet the committee's objection and initiate 
the amendment procedure: 

2. Notify the committee that it has elected to repeal 
the rule and initiate the repeal procedure; or 

3. Notify the committee that it refuses to amend or 
repeal the rule. 
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(c) If the rule is either an existing or a proposed rule 
and the objection is to the economic impact statement- 

1 Prepare a corrected economic impact statement 
give notice of the availability of the corrected economic 
impact statement in the first available issue of the Flori- 
da Administrative Weekly, and file copies of the correct- 
of Su^t^"!r "^^ committee and the Department 

"^^ committee that it refuses to prepare a 
corrected economic impact statement 

mS thi^L^^-.? '° "''^"y a proposed rule to 
"""^^ ' objection, it Shall make only such 
modifica ions as -e necessar to meet the objection 

nv .h5i- •''f '° committee. The' agen- 
cy Shall give notice of its election to modify a proposed 
rule to meet the committee's objection in the first avail- 
ab e issue of the Florida Ac/ministrative Weekly but shall 
T.^r\lT '° ?°"d"Ct a public hearing. If'the agen- 
Z^l nw a" existing rule to meet the commit- 

1 H ch^r^"v"; " committee in writing 

and Shall initiate the amendment procedure by givino 

traiive Weekly. The committee shall give priority to rules 
so modified or amended when setting its agenda 

(4) If the agency elects Jo withdraw a proposed rule 
™f.?"" ° ^ ""^'^'"ee Objection, it shall notify the 
^nT ^.t'" "^T^- °' ^'^c"°" Shall give notice 
of the withdrawal in the next available issue of the Flori- 

T^nJj " L ^^^"l^- ^"^^"^^ "P°" publication of 
the notice in the Florida Administrative Weekly If the 

M^'^'^'! '° '^P^^' 3" s'^'S'inS rule as a result of a 
committee objection, it shall notify the committee in 
wr-ting of ,ts election and shall initiate rulemaking proce- 
du es for that purpose by giving notice in the next avail- 
able issue of the Florida Administrative Weekly 

(5) II an agency elects lo amend or repeal an exist- 
nila t^^ ^ °' ^ committee objection, it shall com- 
?h! Ii 90 days after giving notice in 
the Florida Administrative Weekly 

ohS..n,f'.'"'® °' ^9^"^=^ '° ^"P°"d '° a committee 
Objection to a proposed rule within the time orescribed 
in subsection (2) shall constitute withdrawal Ke Vule 
m lis entirety In lhis event, the committee shall notify the 

sZd °' failure to re 

SFK)nd to a committee objection, has elected to with- 

fonnJf/'^S°n'^ ^P°" '^"'P' °' 'fie commit- 
fceln • '^^'^^f'^^'ment of State shall publish a no- 
tice to that effect in t.ie next available issue of the Flori- 

2ce fhUn"'""!.'^^''^'^' ^P°" P"'^"""°" °i the no', 
tice. the proposed rule shall be stricken from the files of 
the Oepar ment of State and the files of the agency 

nh Irt.,Cf' "^^ ^9^"^=^ '° '"P°">'< '° a committee 
objection to an existing rule within the .;me prescribed 
m subsection (2) shall constitute a refusal to^Lpeal the 

(8) If the committee objects to a proposed or exist- 
ing rule and the agency refuses to modify amend with- 
dZZTI ""^"1"'^^ Shall file with he 

^Tn^ur\°'^^T °' °'^Jec"°"- detailing 

with particularity its objection to the rule The Deoart- 
meni of State shall publish this notice in the Florida Ad- 
ministrative Weekly and shall publish, as a h.sTo y nofe 



F.S. 1986 



to the rule in the Florida Administrative Code a rpfer- 
^u^V° committee's objection and to the'issue of 
the Weekly m which the full text thereof appears 

Ht«wy.-« 4 cn 76.131 . l.cn 77-174., 6.cn 80391 iXcn BlOtS 

120.55 Publication.- 

(1) The Department of State shall 
(a)1 Publish in a permanent compilation entitled 
Florida Administrative Code" all rules adopted by each 
agency, citing the specific rulemaking authority pursu- 
ant to which each rule was adopted, all history notes as 
authorized in s. 120.545(8). and complete indexes to all 
rules contained in the code. Supplementation shall be 
made as often as practicable, but at least monthly The 
department shall, by July 1. 1981. contract with a pub- 
ishing firm for the publication, in a timely and useful 
form, of the Florida Administrative Code; however the 
department shall retain responsibility for the code as 
provided in this section. This publication shall be the offi- 
cial compilation of the administrative rules of this state 

2. Rules general in form but aoplicable to cnly one 
school district, community college district, or county or 
a part thereof, or university rules relating to internal ner- 
sonnel or business and f.nance shall not be published 
in the Florida Administrative Code. Exclusion from publi- 
cation in the Florida Administrative Code shall not affect 
the validity or effectiveness of such rules. 

3. At the beginning of the section of the code deal- 
ing with an agency that files copies of its rules with the 
department, the department shall publish a summary or 
isting of all rules of that agency excluded from publica- 
tion in the code and a statement as to wht <> thoje rules 
may be inspected or examined and shall o.'o pubi,-r» 
^.oUo^'^^.^T^ granted that agency pursue nt to s 
1^0.63. including the termination date of the exe.iption 
and a statement whether the exemption can p. re- 
newed pursuant to s 120 63(2){b) 

4 Forms shall not be published in the Florida Admin- 
istrative Code, but any form which an agency uses in its 
dealings with the public, along with any accomp3nyinQ 
instructions, shall be filed with the committee before Ti 
IS used Any form or instruction which meets the d-'fini- 
tion of -rule- provided in s 1 20.52( 1 5) shall De incorporal 
ed tiy reference into the appropriate rule The reference 
shall specifically state that the form is being incorporat- 
ed by reference and shall include the number title and 
effective date of the form and an explanation of how the 
form may be obtained 
jb) Publish a weekly publication entitled the Florida 
Administrative Weekly." which shall contain 

1 Notice of adoption of. and an mdex to all rules 
filed dunng the preceding week 

2 A'l hearing notices required by s 120.54(ij snow- 
ing the lime, place, and date of the hearings and the text 
Of all rules proposed for consideration or a reference to 
the location in the Florida Administrative Weekly where 
the text of the proposed rules is published 

3 All notices of meetings, hearings -ind workshops 
?oncof,wi'" accordance with the provisions of s 
120 53(l)(d). including a statement of the manner m 
which a copy of the agenda may be obtained 
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4. A notice of each request for authorization to 
am^nd or repeal an existing model rule or for the aaop- 
tion of new model rules. 

5. A notice of each request for exemption from any 
provision of this chapter. 

6. Notice of petitions for declaratory statements or 
administrative determinations. 

^ A summary of each objection to any rule filed by 
the Administrative Procedures Committee during the 
preceding week. 

8. Any other materia! required or authorized by law 
or deemed useful by the department 

The department may contract with a publishing firm for 
put" *^lion of the Florida Administrative Weekly. 

(c) Prescribe by rule the style and form required for 
rules submitted for filing and establish the form for their 
certification. 

(d) Correct grammatical, typographical, and like er- 
rors not affecting the construction or meaning of the 
rules, after having obtained the advice and consent of 
the appropriate agency, and insert history notes. 

(e) Make copies of the Florida Administrative Week- 
ly available on an annual subscription basis computed 
to cover a pro rata share of 50 percent of the costs relat- 
ed to the publication of the Flonda Administrative Week- 
ly. 

(f) Charge each agency using the Florida Adminis- 
trative Wee kly a space rale computed to cover a pro rata 
share of 50 percent of the costs related to the Florida 
Administrative Weekly. 

(2) Each agency shall print or distribute copies of its 
rules, citing the specific rulemaking authority pursuant 
to whtc>i each rule was adopted. 

(3) Any publication of a proposed rule promulgated 
by an agency, whether published in the Florida Adminis- 
trative Code or elsewhere, shall include, along with the 
rule, the name of the person or persons originating such 
rule, the name of the supervisor or person who approved 
the rule, and the date jpon which the rule was ap- 
proved. 

(4) (a) The Department of Stale shall furnish the Flori- 
da Administrative Code ^"^^i the Florida Administrative 
Weekly, without charge ano upon reqi'est. as follows 

1 One set to each federal and state court having ju- 
risdiction over the residents of the state, the Legislative 
Library; each state university library; the State Library, 
edch depository library designated pursuant to s. 
257.05: and each standing committee of the Senate and 
House of Representatives and each state legislator 
upon fequest of the Senate President's or House Speak- 
er's Office. 

2 Two sets to eajh state department. 

3. Three sets to the library of ti»o Supreme Court of 
Rorida. the library of each state distnct court of appeal, 
the division, the library of the Attorney General, each law 
sc*nool library in Florida, the Secretary of the Senate, and 
the Clerk of the House. 

4 Ten sets to the committee 

(b) The Department of State shall furnish one copy 
of the Florida Administrative Weekly, at no cost, to each 
derk of the circuit court and each state department, for 
posting for public inspection. 

383 



(S^a) Thtire is hereby created in the State Treasury 
a revolving fund to be known as the 'Publication Revolv- 
ing Trust Fund" of the Department of State. 

All fees and moneys collected by the Depart- 
ment of State under this chapter shall be deposited in 
the revolving trust fund for the purpose of paying for the 
publication and distribution of the Florida Administrative 
Code and the Florida Administrative Weekly and for as- 
sociated costs incurred by the department hi carrying 
out this chapter. 

(c) The unencumbered balance in the revolving trust 
fund at the beginning of each fiscal year shall not ex* 
ceed $100,000. and any excess shall be transferred «o 
the General Revenue Fund. 

(d) It IS the intent of the Legislature thv^t the Flonda 
Administrative Weekly t>e supported entirely from funds 
collected for subscriptions to and advertisements in the 
Florida Administrative Weekly. To that end. the Depart- 
ment of State IS authonzed to add a surcharge of 10 per- 
cent to any charge relating to the Florida Administrative 
Weekly until such lime as the Publication Revolving 
Trust Fund has transferred to the General Revenue 
Fund an amount equal to all funds appropriated to the 
trust fund 

Hl«tory.-< Ken 74310 » l.ch 75-l07«s i.ct\ 75-191 i S.ch 76-l3t s t 
cf» 77M74.1 4. eft 77453. > 3.ch 78425.1 4.ch 79299,$ 7 ch B0391 s 4 
ch 61009,$ t eft B2-t9.» Uch B247 $ 3.ch 63351.1 3.ch $4-203 

120.56 Administrative determination of rule by 
hearing officer.— 

(1) Any person substantially affected by a rule may 
seek an administrative determination oi the invalidity of 
the rule on the ground that the rule is an invalid exerc se 
of delegated legislative authority. 

(2) The petition seeking an administrative determi- 
nation under ihis section snail be in writing and shall 
state with particularity facts sufficient to show the per- 
son seeking relief is substantially affected by the rule 
and facts sufiicient to show the invalidity of the rule The 
petition shall be filed with the division which «^hall. imme- 
diately upon filing, forward copies of the petition to the 
agency whose rule is challenged, the Department of 
State, and the committee Within 10 days after receiving 
the petition, the division director shall, if he determinrs 
that the petition complies with the above requirements, 
assign a hearing officer who shal' conduct a hearing 
within 30 days thereafter, unless the petition is with- 
drawn. 

(3) Within 30 days after the hearing, the hearing offi- 
cer shall rendfr his decision and state the reasons there- 
for in writing. The division shall forthwith transmit copies 
of the heanng officer*s decision to the Department of 
State and to the comr.-iittee. The heading officer nay de- 
clare all or part of a rule invalid. The rule or part thereof 
declared invalid shall become void when the time for fil- 
ing an appeal expires or at a later date specified in the 
decision The agency whose rule has been declared in> 
valid in whole or part shall give notice of the decision in 
the Florida Administrative Weekly in the first available is- 
sue after the rule has become void. 

(4) Challenges to the validity of an emergency rule 
shall be subject to the following time schedules. Within 
7 days after receiving the petition, the division director 
shall if he determines that the petition complies with 
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subsection (2). assign a hearing officer who shall con- 
duct a hearing within 14 days thereafter, unless the peti- 
tion is withdrawn. Within 14 days after the hearing, the 
hearing officer shall render his decision and otherwise 
comply with the provisions of subsection (3) not incon- 
sistent herewith. 

(5) Hearings held under this provision shall be con- 
ducted in the same manner as provided in s. 120.57 ex- 
cept that the hearing officer s order shall be final agency 
action. The petitioner and the agency whose rule is at- 
tacked shall be adversary parties. Other substantially af- 
fected persons may join the proceedings as parlies or 
interveners on appropriate terms which shall not undulv 
delay the proceedings. Failure to proceed under this 
section shall not constitute failure to exhaust administra- 
tive remedies. 

.**5l?^S*~* 7<-3l0.». 5. eft. 75-191:1. 6. ch. 76-131; s 1,ch 77-174 $ 4 
en 79-425 
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120.565 Declaratory statement by agencies.— 

Each agency shall provide by rule the procedure for the 
filing and prompt disposition of petitions for declaratory 
statements. A declaratory statement shall set out the 
agency's opinion as to the applicability of a specified 
statutory provision or of any rule or order of the agency 
as It applies to the petitioner in his particular set of cir- 
cumstances only. The agency shall give notice of each 
petition and its disposition in the Florida Administrative 
Weekly, except that educational units shall give notice 
in the same manner as provided for rules in s. 120.54(1) 
(a), and transmit copies of each petition and its disposi- 
tion to the committee. Agency disposition of petitions 
shall be final agency action. 

,"'*^?-r*-^-^ 75-191; s. 7. 76-131. s. 5. ch 7M25.S 5 eh 79.299 
ct — $. 72011 Jorisdclioo of cifcui! courts fr^ spocirc tax nuiiers 

120.57 Decisions which affect substantial inter- 
ests.— The provisions of this section apply in all pro- 
ceedings in which the substantial interests of a parly are 
determined by an agency, unless such proceedings are 
exempt pursuant to subsection (5). Unless waived by all 
parties, subsection (1) applies whenever the proceeding 
involves a disputed issue of material fact. Unless other- 
wise agreed, subsection (2) applies in all other cases 

(1) FORMAL PROCEEDINGS.— 

(a) A hearing officer assigned by the division shall 
conduct all hearings under this subsection, except for. 

1 Hearings before agency heads or a member 
thereof other lhan an agency head or a member of an 
agency head within the Department of Professional Req- 
ulation; 

2. Hearings before the Unemployment Appeals 
Commission in unemployment compensation appeals, 
unemployment compensation appeals referees, and 
special deputies pursuant to s 443.141: 

3, Hearings regarding drivers' licensing pursuant to 
chapter 322; 

4 Hearings conducted within the Department of 
Health and Rehabilitative Services in the execution of 
those social and economic programs administered by 
the former Division of Family Services of said depart- 
ment prior to the reorganization effected by chapter 75- 
48, Laws of Florida: 

5 Hearings in which the division is a parly, in which 



case an attorney assigned by the Administration Com- 
mission shall be the hearing officer; 

6. Hearings which involve student disciplinary sus- 
pensions or expulsions and which are conducted bv ed- 
ucational units: 

7. Hearings of the Public Employees Relations 
Commission in which a deierminalion is made of the ap- 

°^ bargaining unit, as provided in s. 

447.307: and 

8. Hearings held by the Department of Agriculture 
and Consumer Services pursuant to chapter 601. 
J(b) In any case to which ,his subsection is applica- 
Die. the following procedures apply: 

1. A request for a hearing shall be granted or de- 
nied within 15 days of receipt. 

2. All parties shall be afforded an opportunity for a 
hearing after reasonable notice of not less than 14 days* 
however. the 14-day notice requirement may be waived 
with the consent of all parties. In a preliminary hearing 
for the revocation of parole, no less than 7 days' notice 
shall be given. In a hearing involving a student disciplin- 
ary suspension or expulsion conducted by an education- 
al unit, the 14-day notice reouirement may be waived by 
the agency head or the hearing officer without the con- 
sent of the parlies. The notice shall include: 

a. A statement of the time, place, c^nd nature of the 
hearing. 

b. A statement of the legal authority apd jurisdiction 
under which the hearing is to be held. 

c. A reference to the particular sections of the stat- 
utes and rules involved. 

d. Except for any hearing before an unemployment 
compensation appeals referee, a short and plain state- 
ment of the matters asserted by the agency and by all 
parlies of record at the time notice is given. If the agency 
or ariy party is unable to stale the matters in sufficient 
detail at the time initial notice is given, the notice may 
be limited to a statement of the issues involved and 
thereafter, upon timely v/ritlen application. ? more defi- 
nite and detailed statement shall be furnished not less 
than 3 days p.no.^ to the dale set for the hearing. 

3 Except for any proceeding conducted as pre- 
scribed in s. 120.54(4) or s. 120.56. a petition or request 
for a hearing under this section shall be filed with the 
agency If the agency elects to request a hearing officer 
from the division, it shall so notify the division within 10 
days of receipt of the petition or request. When the Flori- 
da Land and Water Adjudicatory Commission receives 
a notice of appeal pursuant to s. 380.07. the commission 
shall notify the division withi.i 60 days of receipt of the 
notice of appeal if the commission elects to request the 
assignment of a hearing officer. On the request of any 
agency, the division shall assign a hearing officer v^ith 
due regard to the expertise required for the particular 
matter The referring agency shall take no furiner action 
with respect to the formal proceeding, except as a parly 
litigant, as long as the division has jurisdiction over the 
formal proceeding. Any party may rv^quesi the disqualifi- 
cation of the hearing officer by filing an affidavit with the 
division prior to the taking of evidence at a hearing, stal- 
ing the grounds with particularity. 

4. All parlies shall have an onporlunily to respond, 
to present evidence and argument on all issues in- 
volved, to conduct cross-examinr*'on and submit rebut- 
tal evidence, to submit proposec iindings of facts and 
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orders, to file exceptions to any order or hearing officer's 
recommended order, and to be represented by counsel. 
When appropriate, the general public may be given an 
opportunity to present oral or written communications. 
If the agency proposes to consider such material, then 
all parties shall be given an opportunity to cross- 
examine or challenge or rebut it. 

5. Al! pleadings, motions, or other papers filed in 
the proceeding must be signed by a party, the party's 
attorney, or the party's qualified representative. The sig- 
nature of a party, a party's attorney, or a party's qualified 
representative constitutes a certificate that he has read 
the pleading , motion, or other paper and that, to the best 
of his knowledge, information, and belief formed after 
reasonable inquiry, it is not interposed for any improper 
purposes, such as to harass or to cause unnecessary 
delay or for frivolous purpose or needless increase in the 
cost of litigation. If a pleading, motion, or other paper is 
signed in violation of thGrse requirements, the hearing of- 
ficer, upon motion or his own initiative, shall impose 
upon the person who signed it, a represented party, or 
both, an appropriate sanction, which may include an or- 
der to pay the other party or parties the amount of rea- 
sonable expenses incurred because of the filing of the 
pleading, motion, or other paper, including a reasonable 
attorney's fee. 

26. The record in a case governed by this subsection 
shall consist only of: 

a. All notices, pleadings, motions, and intermediate 
rulings; 

b. Evidence received or considered; 

c. A statement of matters officially recognized; 

d. Questions and proffers of proof and objections 
and rulings thereon; 

e. Proposed findings and exceptions; 

f. Any decision, opinion, proposed or recommend- 
ed order, or report by the officer presiding at the hear- 
ing: 

g. All staff memoranda or data submitted to the 
hearing officer during the hearing or prior to its disposi- 
tion, after notice of the submission to all parties, except 
communications by advisory staff as permitted under s. 
120.66(1). if such communications are public records. 

h. All matters placed on the record after an ex parte 
communication pursuant to s. 120.66(2); and 

i. The official transcript. 

27 The agency shall accurately and completely pre- 
serve all testimony in the proceeding, and, on the re- 
quest of any party, it shall make a full or partial transcript 
available at no more than actual cost. In any proceeding 
before a hearing officer initiated by a consumptive use 
permit applicant pursuant to subparagraph 13.. the ap- 
plicant shall bear the cost of accurately and completely 
preserving all testimony and providing full or partial tran- 
scripts to the water management district. At the request 
of any other party, full or partial transcripts shall be pro- 
vided at no more than cost. 

28. Findings of fact shall be based exclusively on the 
evidence of record and on matters officially recognized. 

29. Except as provided in subparagraph 12.. the 
hearing officer shall complete and submit to the agency 
and all parties a recommended order consisting of his 
firidings of fact, conclusions of law, interpretation of ad- 
ministrative rules, and recommended penalty, if applica- 
ble, and any other information required by law or agency 



rule to be contained in the final order. The agency shall 
allow each party at least 10 days in which to submit writ- 
ten exceptions to the recommended order. 

2lO. The agency may adopt the recommended order 
as the final order of the agency. The agency in its final 
order may reject or modify the conclusions of law and 
interpretation of administrative rules in the recommend- 
ed order, but may not reject or modify the findings of fact 
unless the agency first determines from a review of the 
complete record, and states with particularity in the or- 
der, that the findings of fact vyere not based upon com- 
petent substantial evidence or that the proceedings on 
which the findings were based did not comply with es- 
sential requirements of law. The agency may ^accept 
the recommended penalty in a recommended order, but 
may not reduce or increase it without a review of the 
complete record and without stating with particularity its 
reasons therefor in the order, by citing to the record in 
justifying the action. When there is an appeal, the court 
in its discretion may award reasonable attorney's fees 
and costs to the prevailing party if the court finds that 
the appeal was frivolous, meritless. or an abuse of the 
appellate process or that the agency action v^hich pre- 
cipitated the appeal was a gross abuse of the agency's 
discretion. 

^11. If the hearing officer assigned to a hearing be- 
comes unavailable, the division shall assign another 
hearing officer who shall use eny existing record and re- 
ceive any additional evidence or argument, if any. which 
the new hearing officer finds necessary. 

212. A hearing officer who is a member of an agency 
head may participate in the formulation of the final order 
of the agency, provided he has completed all his duties 
as hearing officer. 

^13. In any application for a license or merger pursu- 
ant to title XXXVIII which is referred by the agency to the 
division for hearing pursuant to this section, the heanng 
officer shall complete and submit to the agency and to 
all parties a wntten report consisting of findings of fact 
and rulings on evidentiary matters. The agency shall al- 
low each party at least 10 days in which to submit writ- 
ten exceptions to the report. 

^14. In any application for a consumptive use permit 
pursuant to part II of chapter 373. the water manage- 
ment district on its own motion may. or, at the request 
of the applicant for the permit, shall, refer the matter to 
the division for the appointment of a hearing officer to 
conduct a hearing under this section. 

(2) IN'^^RMAL PROCEEDINGS.— In any case to 
which Su 'on (1) does no! apply: 

(a) Tl-. ^ency shall, in accordance with its rules of 
procedu'e: 

1 Give reasonable notice to affected persons or 
parties of the action of the agency, whether proposed 
or already taken, or of its decision to refuse action, to- 
gether with a summary of the factual, legal, and policy 
grounds therefor. 

2. Give affected persons or parties or th'"5r counsel 
an opportunity, at a convenient lime and place, to pres- 
ent to the agency or hearing officer written or oral evi- 
dence in opposition to the action of the agency or of its 
refusal to act. or a written statement challenging the 
grounds upon which the agency has chosen to justify its 
action or inaction. 

3. If the objectk.is of the persons or parties are 
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overruled, provide a written explanation within 7 days, 
(b) The record shall only consist of: 

1 . The notice and summary of grounds; 

2. Evidence received or considered: 

3. All written statements submitted by persons and 
parties; 

4. Any decision overruling objections; 

5. All matters placed on the record after an ex parte 
communication pursuant to s. 120.66(2); and 

6. The official transcript. 

(3) Unless precluded by Ir- informal disposition 
may be made of any proceeding by stipulation, agreed 
settlement, or consent order. 

(4) This section does not apply to agency investiga- 
tions preliminary to agency action. 

(5) This section does not apply to any proceeding in 
which the substantial interests of a student are deter- 
mined by the State University System. The Board of Re- 
gents shall estabiish a committee, at least half of whom 
shall be appointed by the Council of Student Body Presi- 
dents, which shall establish by January 1, 1985. rules 
and guidelines ensuring fairness and due process in ju- 
dicial proceedings involving students in the State Uni- 
versity System. This section shall not become effective 
until January 1. 1985. 

*(6) In cas2s where a conceptual review permit has 
been issued by a water management district, petitions 
challenging the issuance of a construction or operating 
permit implementing the conceptual review permit, 
upon a motion of a party, shall be subject to expedited 
review. Within 15 days of filing a motion for c-xpedited 
review by the cf:strict or the applicant, the hearing officer 
shall, by order, establish a schedule for the proceedings 
including discovery, which provides for a final hearing 
within 60 days of the issuance of the order. Proposed 
recommended orders must be submitted to the hearinq 
officer, if at all. within 10 days of the filing of the hearing 
transcript. Recommended orders shall be submitted to 
the district within 30 days of the last day for the filing of 
the proposed recommended order. The district shall is- 
sue its final order within 45 days of the receipt of the rec- 
ommended order. If the district grants the construction 
or operating permit, the permittee may proceed unless 
judicial reviev/ of final agency action is souaht pursuant 
to s. 120.68 and a stay is applied for and issued. 

c *^!^^?^\7^^ ? 7<-3l0.s 7 cn 75-19KS 8, eft 76-l3l:s 1 cft 77-174 s 
^^^^"'^ "-^ 7S-95.s.6.Cft 78-425: s 8.cn 79-7, s 7.cl) 80-95 
s 4,cft s 57 Cft 81-259 s 2.cft 83-78 s 9„cft 83-216.5 2 ch 84-173 

s 4.cft 84-203, ss l.2.cn 65-108 
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120.575 Taxpayer contest proceedings.— 

(1) In any administrative proceeding brought pursu- 
ant to chapter 120 as ajthonzed in s. 72.01 1(1). the tax- 



payer or other substantially affected party shall be des- 
ignated the -petitioner- and the Department of Revenue 
shall be designated the "respondent.* 

(2) In any administrative proceeding brought pursu- 
ant to s. 120.57. the department's burden of proof ex- 
cept as otherwise soecifically provided by generallaw, 
shall be limited to a showing that an assessment has 
been made against the taxpayer and the factual and le- 
gal grounds upon which the department made the as- 
sessment. 

(3) (a) Before a taxpayer may file a petition under this 
chapter, he shall pay to the department the amount of 
taxes, penalties, and accrued interest assessed by the 
department which are not being contested by the tax- 
payer Failure to pay the uncontested amount shall re- 
sult in the dismissal of the action and imposition of an 
additional penalty of 25 percent of the amount taxed 

(b) The requirements of s. 72.01 1 (2) and (3)(a) are ju- 
risdictional for any action under this chapter-to contest 
an assessment by the Department of Revenue 

Hisiory.-s 12. ch 8M78. s 35 ch 85-342 

120.58 Agency action; evidence, record and sub- 
poenas.— 

(1) In agency proceedings for a rule or order: 

(a) Irrelevant, immaterial, or unduly repetitious evi- 
dence shall be excluded, but all other evidence of a type 
commonly relied upon by reasonably prudent persons 
in the conduct of their affairs shall be admi«^3ible wheth- 
er or not such evidence would be admissible in a triai m 
the courts of Florida. Any part of the evidence may be 
received in written form, and all testimony of parties and 
witnesses shall be made under oath Hearsay evidence 
may be used for the purpose of supplementing or ex- 
plaining other evidence, but it shall not be sufficient m 
Itself to support a finding unless it would be admissible 
over objection in civil actions This paragraph applies 
only to proceedings under s. 120.57. 

(b) An agency or its duly empowered presiding offi- 
cer or a hearing officer has the power to swear witness- 
es and take their testimony under oath, to issue subpoe- 
nas upon the written request of any party o; upon its 
own motion, and to effect discovery on the written re- 
quest of any party by any means available to the courts 
and in the manner provided in the Florida Rules of Civil 
Procedure, including the imposition of sanctions, except 
contempt However, no agency or its duly empowered 
presiding officer or any hearing officer has the authority 
to issue any subpoena or order directing discovery to 
any member or employee of the Legislature when the 
subpoena or order commands the production of docu- 
ments or materials or compels testimony relating to the 
legislative duties of the member or employee. Any sub- 
poena or order directing discovery directed to a member 
or an employee of the Legislature shall show on its face 
that the testimony sought does not relate to legislative 
duties. 

(c) Any public employee subpoenaed to appear at 
an agency proceeding is entitled to per diem and travel 
expenses at the same rate as that provided for /Mate em- 
ployees under s. 112.061 if travel away from such public 
employee's headquarters is required. All other witness- 
es appearing pursuan* ♦o a subpoena shall be paid such 
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fees and mileage for their attendance as is provided in 
civil actions in circuit courts of this state. In the case of 
a public employee, such expenses shall be processed 
and paid in the manner provided for agency employee 
travel expense reimbursement: and. in the case of a wit* 
ness who is not a public employee, payment of such 
fees and expenses shall accompany the subpoena. 

(d) Documentary evidence may be received in the 
form oi a copy or excerpt if the original is not readily 
available. Upon request, parties shall be given an oppor* 
lunily to compare the copy with the original. 

(e) If a majority of these who are to render the final 
order have not heard the case or read the record, a deci* 
sion adverse to a parly other than the agency itself shall 
not be made until a proposed order is served upon the 
parties and they are given an opportunity to file excep* 
tions and present briefs and oral arguments to those 
who are to render the decision. The proposed order shall 
contain necessary findings of fact and conclusions of 
law and a reference to the source of each. The proposed 
order shall be prepared by the individual who conducted 
the hearing, if available, or by one who has read the rec- 
ord. The parties by written stipulation may waive compli- 
ance With this paragraph. The provisions of this para- 
graph do not apply in the granting of parole or prelimi- 
nary hearings for the revocation of parole. 

(f) A party shall be permitted to conduct cross- 
examination when testimony is taken or documents are 
made a part of the record. 

(2) Any person subject to a subpoena may. before 
compliance and on timely petition, request the agency 
or hearing officer having jurisdiction of the dispute to in- 
validate the subpoena on the ground that it was not taw* 
fully issued, is unreasonably broad in scope, or requires 
the production of irrelevant material, but the decision of 
the agency or hearing officer on any such request will 
not be proposed agency action governed by s. 120.57. 

(3) A party may seek entorcenrient of a subpoena, or- 
der directing discovery, or order imposing sanctions is- 
sued under the authority of this act by filmg a petition 
for enforcement in the circuit court of the judicial circuit 
in which the person failing to comply with the subpoena 
or order resides. A failure to comply with an orde of the 
court shall result in a finding of contempt c: court How- 
ever, no person shall be in contempt while a subpoena 
IS being challenged under subi^ection The court may 
award to the prevailing party all o: part of the costs and 
attorney's fees incurred in obtaining th3r couft order 
whenever the court detef-.jnes that such an ward 
should be granted under the Florida Rules of Civil Proce- 
dure. 

HI«tonf.-$ l.ch 74 310.$ 8.Cft 75-191.$ 9.ch 76-131. $ 7.ch 78425.$ 3. 
Cfi S4-173 

120.59 Ordera.— 

(1) The final order in a proceeding which affects sub' 
stantial interests shall be in writing or stated in the rec- 
ord and include findings of fact anci conclusicis of law 
separately stated, and it shall be rendered within 90 
days: 

(a) After the hearing is concluded, if conducted by 
the agency, 
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(b) After a recommended order is submitted to the 
agency and mailed to allparties, if the heanng is con- 
ducted by a hearing officer, or 

(c) After the agency has received the written and 
oral material it has authorized to be submittea. if there 
has been no hearing. 

The 90 day period may be waived or extended with the 
consent of all parties. 

(2) Findings of fact, if set forth in a manner which is 
no more than mere tracking of the statutory language, 
shall be accompanied by a concise and explicit state- 
ment of the underlying facts of record which support the 
findings. If. in accordance with agency rules, a party 
submitted proposed findings of fact or filed any written 
application or other request ;n connection with the pro- 
ceeding, the order shall include a ruling upon each pro- 
posed finding and a brief statement of the grounds for 
denying the application or request. 

(3) if an agency head finds that an immediate dan- 
ger to the public health, safety, or welfare requires an im- 
mediate final order, it shall recite with particularity the 
facts underlying such finding in the final order, which 
shall appealable or enjoinable from the date ren- 
derer^. 

(4; Parties shall be notified either persopa'iy or by 
mail of any order; and. unless waived, a copy of \ha final 
order shall be delivered or mailed to each party or to his 
attorney of record. Each notice shall inform the rec.oient 
of any administrative hearing or judicial review which 
may be available to him, shall indicate ^'le procedure 
%vhich must be followed to obtain the hearing or judicial 
review, and shall state the time limits which apply 

(5) If recommended order is submitted to an agen- 
cy, the agency shall ret *n a copy of its final order to the 
division v/ithin 15 days after the order is filed v.ith the 
agency clerk. 

Wttory.— s 1,cn 7*3lD:$ l.cft V7-174.$ 5. cn 84 203 

120.60 Licensing.— 

(1) Unless otherwise provided by sfatule enacted 
subsequent to the effective date of this act. licensing is 
subject to the. picisions of s 120.57. 

(2) When an application for a license is rriade as re- 
quired by law, the agency shall conduct the proceed- 
ings required with reasonable dispatch and with due re- 
gard to the nghts and orivileges of all affected parties 
or aggnev d persons. Within 30 days after receipt of an 
application for a license, the agency stiail examine the 
application, notify the applicant of any apparent errors 
or omisb.ons. and request any additional information the 
agency is permitted by law to require. Failure to correct 
an error or omission or to supply additional information 
shall not be grounds for denial of the license unless the 
agency timely notified the applicant within this 30-day 
period. The agency shail notify the applicant if the activi- 
ty for which he seeks a license is exempt from the licens- 
ing requirement and return any tendered application fee 
Within 30 days after receipt of the onginai application or 
wilhm 10 days after receipt of the timely requested addi- 
tional information or correction of errors or omissions. 
Every application for license shall be approved or denied 
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within 90 days after receipt of the original application or 
receipt of the timely requested additional information or 
correction of errors or omissions unless a shorter period 
of time for agency action is provided by law. The 90-day 
or shorter time period will be tolled by the initiation of a 
proceeding under s. 120.57 and will resume 10 days af- 
ter the recommended order is submitted to the agency 
and the parties. Any application for a license which is not 
approved or denied within the 9C-day or shorter time pe- 
riod, within 15 days after conclusion of a public hearing 
held on the application, or svithin 45 days after the rec- 
ommended order is submitted to the agency and the 
parties, whichever is latest, shall be deemed approved; 
and. subject to the satisfactory completion of an exami- 
nation, if required as a prerequisite to licensure, the li- 
cense shall be issued. The Public Service Commission, 
when issuing a license, and any other agency, if specifi- 
cally exempted by law. shall be exempt from the time 
lirnitations within this subsection. Each agency, upon is- 
suing or denying a license, shall state with particularity 
the grounds or basis for the issuance or denial of the li- 
cense, except when issuance is a ministerial act. On de- 
nial of a license application on which there has been no 
hearing, the denying agency shall inform the applicant 
of any right to a hearing pursuant to s. 120.57. 

(3) Each applicant shall be given written notice ei- 
ther personally or by mail that the agency intends to 
grant or deny, or has granted or denied, the application 
for license. Unless waived, a copy of the notice shall be 
delivered or mailed to each party's attorney of record 
and to each person who has requested notice of agency 
action. Each notice shall inform the recipient of any ad- 
ministrative hearing or judicial review which may be 
available to him, shall indicate the procedure which must 
be followed, and shall state the applicable time limits. 
The issuing agency shall certify that the notice was giv- 
en. The certification shall show the time and date the no- 
tice was mailed or delivered and shall be filea with the 
agency clerk, 

(4) The provisions of subsection (2) notwithstand- 
ing, every application for a certificate of authority as re- 
quired by s. 624.401 shall be approved or denied withm 
180 days after receipt of the original application. Any ap- 
plication for such a certificate of authority which is not 
approved or denied within the 180-day period, or within 
30 days after conclusion of a public hearing held on the 
application, shall be deemed approved, subject to the 
satisfactory completion of conditions required by stat- 
ute as a prerequisite to license. 

(5) In proceedings for the issuance, denial, renewal, 
or amendment of a license or approval of a merger pur- 
suant to title XXXVIII: 

(a)1. The Department of Banking and Finance shall 
have published in the Florida Ad.ninistrative Weekly no- 
tice of the application within 21 days of receipt. 

2. Within 21 days of publication of notice, any per- 
son may request a hearing, which upon request shall be 
conducted pursuant to s. 120.57 except that the Depart- 
ment of Banking and Finance shall by rule provide for 
participation by the general public; nowever, the failure 
to request a hearing within 21 days of publication of no- 
tice shall constitute waiver of any nght to a hearing. 



(b) Should a hearing be requested pursuant to sub- 
paragraph 2. of paragraph (a), the applicant or licensee 
shall publish at his own cost a notice of the hearing in 
a newspaper of general circulation in the area affected 
by the application. The Dep?rtm3nt of Banking and Fi- 
nance may by rule specify the format and size of such 
notice. 

(c) Notwithstanding subsection (2), and except as 
provided in paragraph (d), every application for license 
for a new bank, new trust company, new credit union, 
or new savings and loan association shall be approved 
or denied within 180 days after receipt of the original ap- 
plication or receipt of the timely requested additional in- 
formation or correction of errors or omissions. Any appli- 
cation for such a license or for acquisition of such control 
which is not approved or denied within the 180-day peri- 
od or within 30 days after conclusion of a public hearing 
on the application, whichever is the latest, shall be 
deemed approved subject to the satisfactory comple- 
tion of conditions required by statute as a prerequisite 
to license and approval of insurance of accounts for a 
new bank, a new savings and loan association, or a new 
credit union by the appropriate insurer, 

(d) In the case of evor/ application for license to es- 
tablish a new bank, trust company, or capital stock sav- 
ings association in which a foreign national proposes to 
own or control 10 percent or more oi any class of voting 
securities, and in the case of every aoplication by a for- 
eign national for approval to acquire control of a bank, 
trust company, or capital stock savings association, the 
Department oT Banking and Finance shall request that 
a public hearing 6e cond^jcteo pursuant to s. 120.57. 
Notice of such hearing shall be published by the appli- 
cant as provided in paragraph (b). The failure of any 
such foreign national to appear personally at the hearing 
shall be grounds for denial of the application. Notwith- 
standing the provisions of subsection (2) and paragraph 
(c), every application involving a foreign national shall be 
approved or denied within 1 year after receipt of the orig- 
inal application or any timely requested additional mfor 
mation or the correction of any errors or omissions, or 
within 30 days after the conclusion of the public hearing 
on the application, whichever is later. 

(6) When a licensee has made timely and sufficient 
application for the renewal of a license which does not 
automatically expire by statute, the existing license shall 
not expire until the application has been finally acted 
upon by the agency or. in case the application is deniftd 
or the terms of the license are limited, until the last day 
for seeking re.*:jw of the agency order or a later dato 
fixed by order of the reviewing court. 

(7) No revocation, suspension, annulment, or with- 
drawal of any license is lawful unless, prior to the entry 
of a final order, the agency has served, by personal ser- 
vice or certified mail, an administrative complaint which 
affords reasonable notice to the licensee of facts or con- 
duct which warrant the intended action and unless the 
licensee has been given an adequate opportunity to re- 
quest a proceeding pursuant to s. 120.57. When person- 
al service cannot be made and the certified mail notice 
IS returned undelivered, the agency shall cause a short, 
simple notice to the licensee to be published once each 
week for 4 consecutive weeks in a newspaper published 
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in the county of the licensee's last known address as it 
appears on the records of the board. If no newspaper is 
published in that county, the notice may be published 
in a newspaper of general circulation in that county. If 
the address is In.scme state other than this state or in 
a foreign territory or-country. the notice may be pub- 
lished in Leon County. Notwithstanding the provisions 
ti this section, cancellation, suspension, or revocation 
of a driver's license shall be by personal delivery to the 
licensee or by first-class mail as provided in s. 322.251. 

(8) If the agency finds that immediate serious dan- 
ger to the public nealth, safety, or welfare requires emer- 
gency suspension, restriction, or limitation of a license, 
it shall show compliance in its order with the require- 
ments imposed by s. 120.54(9) on agencies making 
emergency rules. Summary suspension, restriction, or 
limitation may be ordered, but a formal suspension or 
revocation proceeding under this section shall also be 
promptly instituted and acted upon. 

(9) If the Administration Commission grants an ex- 
emption from any provision of this section as provided 
in s. 120.63, the exemption shall be for a single applica- 
tion only and shall not be renewable. 

(10) This section does not apply to certification of 
employee organizations pursuant to s. 447.307. 

HItlory.— $ i,cn 74-310:$, lO.ch 76-i3i:s I.ch,77.i74:$$,6.9.ch,77^53, 
$. 57, ch, 78-95. $. 8. ch 78-«25; $ 1. ch, 79-142; $. 6. Cl 79-299. $ 2. ch- 8M80. 
«. 6. ch. 84-203: $. 2. ch 84.265: s. 1. ch. 8582- 

cf — s 161.141 Batch nourishment and restorattco and efosion control projects 
$. 403 615 Public no*c«: w&/ver of hMnn^s. 

120.61 Official recognition.— When official recogni- 
tion is requested, the parties shall be notified and given 
an opportunity to examine and contest the material. 

Hiatofy.— *. i.ch 74310, 

120.62 Agency investigations.— 

(1) No process, requirement of a report, inspection, 
or other investigative act or demand shall be issued, 
made, or enforced in any manner or for any purpose ex- 
cept as authorized by law. Every person who responds 
to a request or demand by any agency or representative 
thereof for written data ot an oral statement shall be enti- 
tled to a transcript of his oral statement at no more than 
cost. 

(2) Any person compelled to appear, or who ap- 
pears voluntarily, before any hearing officer or agency 
in an mvestigaucn or in any agency proceeding has the 
right, at his own expense, to be accompanied, repre- 
sented, and advised by counsel or by other qualified 
representatives. 

HIatoiy.— $. t. ch 74-310. 

120.63 Exanption from act— 

(1) Upon application of any agency, the Administra- 
tion Commission may exempt any process or proceed- 
ing governed by this act from one or more requirements 
of this act: 

(a) When the agency head has certified that the re- 
quirement would conflict with any provision of federal 
law or rules with which the agency must comply; 

(b) In oraer to permit persons in the state to receive 
tax benefits or federal funds under any federal law; or 

(c) When the commission has found that conformity 
with the requirements of the part or parts of this act for 
which exemption is sought would be so inconvenient or 



impractical as to defeat the purpose of the agency pro- 
ceeding involved or the purpose of this act and would 
not be in the public interest in light of the nature of the 
intended action and the enabling act or other laws af- 
fecting the agency. 

(2) The commission may not exempt an agency from 
any requirement of this act pursuant to this section until 
It establishes alternative procedures to achieve the 
agency's purpose which shall be consistent, insofar as 
possible, with the intent and purpose of the act. 

(a) Prior to the granting of any exemption authorized 
by this section, the commission shall hold a public hear- 
ing after notice given as provided in s. 120.54(1). Upon 
the conclusion of the hearing, the commission, through 
the Executive Office of the Governor, shall issue an or- 
der specifically granting or denying the exemption and 
specifying any processes or proceedings exempted and 
the extent of the exemption; transmit to the committee 
and to the Department of State a copy of the -petition, 
a certified copy oJ the order granting or denying the peti- 
tion, and a copy of any alternative procedures pre- 
scribed; and give notice of the petition and the commis- 
sion's response in the Florida Administrative Weekly. 

(b) Ar exemption and any alternative procedure pre- 
scribed snail terminate 90 days following adjournment 
sine die of the then-current or next regular legislative 
session after issuance of the exemption order, or upon 
the effective date of any subsequent legislation incorpo- 
rating the exemption or any partial exemption related 
thereto, whichever is earlier. The exemption granted by 
the commission shall be renewable upon the same or 
similar facts not more than once. Such renewal shall ter- 
minate as would an original exemption. 

Hittocy.— s.1.ch.74 3t0.$. t1,ch.76-l3l:$,1.ch 77-53: i 8. ch, 77-453. $. 87, 
ch 79-190;* 7. ch 79-299. *. 70. ch 79-400:$ 58. ch 81-259 

1^0.633 Division of Fari-mutu^i Wagering; partial 
exemption from hearing an ' notice requirements.— 

The Division of Pari-mutuel Wagering Is exempted from 
the hearing and notice requirements of s. 1 20.57(1 )(a) 
and (b). but only for stewards, judges, and boards of 
judges when the hearing is to be held for the purpose 
of the imposition of fines or suspensions as provided by 
rules of the Division of Pari-mutuel Wagering, but not for 
revocations, and only upon violations (1) through (6) be- 
low. The Division of Pari-mutuel Wagering shall adopt 
rules establishing alternative procedures, including a 
hearing upon reasonable notice, for the following viola- 
tions: 

(1) Horse riding, harness riding, greyhound interfer- 
ence, and jai alai game actions in violation of chapters 
550 and 551. 

(2) Application and usage of drugs and medication 
to horses, greyhounds, and jai alai players in violation of 
chapters 550 and 551. 

(3) Maintainina or possessing any device which 
could be used for the injection or other infusion of a pro- 
hibited drug to horses, greyhounds, and jai alai players 
in violation of chapters 550 and 551. 

(4) Suspensions under reciprocity agreements be- 
tween the Division of Pari-mutuel Wagering and regula- 
tory agencies of other states. 

(5) Assault or other crimes of violence on premises 
licensed for pari-mutuel wagering. 
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(6) Prearranging the outcome of any race or oame 

H*«Jvy.-$ l.cJi 7753 s 7.cn 79-299 ' ^ 

Nn*.— Former s 1 20 63(3) 

120.65 Hearing officers.-- 

(1) There is hereby created the Division of Adminis- 
trative Hearings within the Department of Administra- 
tion, to be headed by a director who shall be appointed 
by the Administration Commission and confirmed by the 
Senate. The division shall be a separate budget entity 
and the director shall be its agency head for all pur- 
poses. The Department of Administration shall provide 
administrative support and service to the division to the 
extent requested by the director. The division shall not 
be subject to control, supervision, or direction by the De- 
partrnent of Administration in any manner, including, but 
not limited to. Dsrsonnel, purchasing, transactions in- 
volving real or personal property, and budgetary mat- 
ters. 

(2) The director has the right to appeal actions by 
the Executive Office of the Governor that affect arpend- 
ments to the division's approved operating budget or 
any personnel actions pursuant to chapter 216 to the 
Administration Commission, which shall decide such is- 
sue by majority vote. The appropriations committees 
may advise the Administration Commission on the is^sue. 
If the President of the Senate and the Speaker of Jhe 
House of Representatives object in writing to the effects 
of the appeal, the appeal may be affirmed by the affirma- 
tive vote of two-thirds of the commission members 
present. 

(3) Each state agency as defined in chapter 216 and 
each political subdivision shall make its facilities avail- 
able, at a time convenient to the provider, for use by the 
division in conducting proceedings pursuant to this 
chapter. 

(4) The division shall employ full-time hearing offi- 
cers to conduct hearings required by this chapter or oth- 
er law. No person may be employed by the division as 
a full-time hearing officer unless he has been a member 
of The Florida Bar in good standing for the preceding 5 
years. 

(5) If the division cannot furnish a division hearing of- 
ficer promptly in response to an agency request, the di- 
rector shall designate in writing a qualified full-time em- 
ployee of an agency other than the requesting agency 
to conduct the hearing. The director shall have the dis- 
cretion to designate a hearing officer who is a qualified 
full-time employee of an agency other than the request- 
ing agency which is located in that part ot the state 
where the parties and witnesses reside. 

(6) The director shall have the discretion to desig- 
nate qualified laypersons to conduct hearings. If a 
layperson is so designated, the director shall assign a 
hearing officer to assist in the conduct of the hearing 
and to rule upon proffers of proof, questions of evidence 
disposition of procedural requests, and similar matters 

(7) By rule, the division may establish: 

(a) Further qualifications for hearing officers and 
shall establish procedures by which candidates will be 
considered for 3mployment or contract. 

(b) The manner in which public notice will be given 
of vacancies in the staff of hearing officers. 

(c) Procedures for the assignment of hearing offi- 
cers. 



(8) The division is authorized to provide hearing offi- 
cers on a contract basis to anv governmental entity to 
conduct any nearing not covered by this section 

(9) The division shall have the authority to adopt rea- 
sonable rules to carry out the provisions of this act 

120.66 Ex parte communications,— 

(1) In any proceeding under s. 120.57, no ex parte 
communication relative to the merits, threat, or offer of 
reward shall be made to the agency head, after the 
agency head has received a recommended order or to 
the hearing officer by: 

(a) An agency head or member of the agency or any 
other public employee or off M engaged in prosecution 
or advocacy in connection the matter under consid- 
eration or a factually relatec latter. 

(b) A party to the proceeding or any person who di- 
rectly or indirectly, vyould have a substantial interest in 
»he proposed .:ency action, or his authorized reore- 
sentative or counsel. 

Nothing in this subsection shall apply to advisory staff 
members who do not testify on behalf of the agency in 
i9n°*5^^*^'"^ °^ *° ^^'^ rulemaking proceedings under 

(2) A hearing officer who is involved in the decisional 
process and who receives an ex parte communication 
in violation of subsection (1) shall place on the record of 
the pending matter all written communications received 
all written responses to such communications and a 
memorarrdum stating the substance of all oral communi- 
cations received and all oral responses made, and shall 
also advise all parties that such matters have been 
placed on the record. Any party desiring to rebut the ex 
parte communication shall be a'lowed to do so if such 
party requests the opportunity for rebuttal within 10 
aays after notice of such communication. The hearing 
officer may. if he deems it necessary to eliminate the ef- 
fect of an ex parte communication received by him, with- 
draw from the proceeding, in which case the division 
shall assign a successor. 

(3) Any perso.n who makes an ex parte communica- 
tion prohibited by subsection (1). and any hearing officer 
who fails to place in the record any such communication 
IS in violation of this act and may be assessed a civil pen- 
alty not to exceed $500 or be subjected to such other 
disciplinary action as his superiors may determine 

120.68 Judicial review.— 

(1) A party who is adversely affected by final agency 
action IS entitled to judicial review. For purposes of this 
section, a district school board whose decision is re- 
viewed under the provisions of s. 231 .36 and whose finai 
action IS modified by a superior administrative decision 
shall be a parly entitled to judicial review of the final ac- 
tion. A preliminary, procedural, or intermediate agency 
action or ruling, including any order of a hearing o^f'cer. 
IS immediately reviewable if review of the final agency 
decision would not provide an adequate remedy. 

(2) Except in matters for which judicial review by the 
Supreme Court is provided by law. all proceedings for 
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review shall be instituted by filing a petition in the district 
court of appeal in the appellate district where the agen- 
cy maintains its headquarters or where a party resides. 
Review proceedings shall be conducted in accordance 
With the Florida Appellate Rules. 

(3) The filing of the petition does not itself stay en- 
forcement of the agency decision, but if the agency de- 
cision has the effect of suspending or revoking a license, 
supersedeas shall be granted as a matter of right upon 
such conditions as are reasonable, unless the court, 
upon petition of the agency, determines that a superse- 
deas would constitute a probable danger to the health, 
safety, or welfare of the state. The agency may also 
grant a stay upon appropriate terms, but, whether or not 
the action has the effect of suspending or revoking a li- 
cense, a petition to the agency for a stay is not a prereq- 
uisite to a petition to the court for supersedeas. In any 
event, the order shall specify the conditions, if any, upon 
which the stay or supersedeas is granted. 

(4) Judicial review of any agency action shall be con- 
fined to the record transmitted and any additions made 
thereto in accordance with subsection (6). 

(5) The record for judicial review shall consist of the 
following: 

(a) The agency's written document expressing the 
order, the statement of reasons therefor, if issued, and 
the record under s. 120.57. if review of proceedings un- 
der that section is sought. 

(b) The agency's written document expressing the 
action, the statement of reasons therefor, if issued, and 
the materials considered by the agency under s. 120.54, 
if review is sought of proceedings under that section. 

(c) The agency's written document expressing the 
action, and other written documents identified by the 
agency as having been considered by it .before its action 
and used as a basis for its action, if review is sought of 
proceedings under s. 120.55 or s. 120.565 or if there has 
been no proceeding under s. 120.54 or s. 120.57, 

(6) When there has been no hearing prior to agency 
action and the reviewing court finds that the validity of 
the action depends upon disputed facts, the court shall 
order the agency to conduct a prompt, factfinding pro- 
ceeding under this act after having a reasonable oppor- 
tunity to reconsider its determination on the record of 
the proceedings. 

(7) The reviewing court shall deal separately with 
disputed issues of agency procedure, interpretations of 
law, determinations of fact, or policy within the agency's 
exercise of delegated discretion. 

(8) The court shall remand the case for further agen- 
cy action if it finds that either the fairness of the proceed- 
ings or the correctness of the action may have been im- 
pared by a material error in procedure or a failure to fol- 
low prescribed procedure. Failure of any agency to com- 
ply with s. 120.53 shall be presumed to be a material er- 
ror in procedure. 

(9) If the court finds that the agency has erroneously 
interpreted a provision of law and that a correct mterpre 
tation compels a particular action, it chall: 

(a) Set aside or modify the agency action, or 

(b) Remand the case to the agency for further action 
under a correct interpretation of the provision of law. 

(10) If the agency's action depends on any fact 
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found by the agency in a proceeding meeting the re- 
quirements of s. 120.57. the court shall not substitute its 
judgment for that of the agency as to the weight of the 
evidence on any disputed finding of fact. The court shall, 
however, set aside agency action or remand the case to 
the agency if it finds that the agency's action depends 
on any finding of fact that is not supported by compe- 
tent substantial e/idence in the record. 

(11) If the agency's action depends on facts deter- 
mined pursuant to subsection (6), the court shall set 
aside, modify, or order agency action if the facts compel 
a particular pction as a matter of law, or it may remand 
the case to the agency for further examination and ac- 
tion within the agency's responsibility. 

(12) The court shall remand the case to the agency 
if It finds the agency's exercise of discretion to be: 

(a) Outside the range of discretion delegated to the 
agency by law; 

(b) Inconsistent with an agency rule; 

(c) Inconsistent with an officially stated agency poli- 
cy or a prior agency practice, if deviation therefrom is 
not explained by the agency: or 

(d) Otherwise in violation of a constitutional or statu- 
tory provision; 

but the court shal! not substitute its judgment for that 
of the agency on an issue of discretion. 

(13) (a) The decision of the reviewing court may be 
mandatory, prohioitory, or declaratory in form; and it 
shall provide whatever relief is appropriate irrespective 
of the original form of the petition. The court may: 

1 . Order agency action required by law, order agen- 
cy exercise of discretion when required by law, set aside 
agency action, remand the case foi further agency pro- 
ceedings, or decide the rights, privileges, obligations, 
requirements, or procedures at issue between the par- 
ties; and 

2. Order such ancillary relief as the court finds nec- 
essary to redress the effects of official action wrongfully 
taken or withheld. 

(b) If the court sets aside agency action or remands 
the case to the agency for further proceedings, it may 
make such interlocutory order as the court finds neces- 
sary to preserve the interests of any party and the public 
pending further proceedings or agency action. 

(14) Unless the court finds a ground for setting 
aside, modifying, remanding, or ordering agenc action 
or ancillary relief under a specified provision of this sec- 
tion, it shall affirm the agency's action. 

HItlory.— s l,ch 74.3lO,s l3.cft 76-l3l'S 38.cft 7M04;s l.Ch 77 174 s 
11. ch 78-425. s 4. ch 84*173 

ci — s 57 1 1 1 Civil actiaii and ftdmmjstrative pfOCMdmgs irvtiaiM by state ageo 
oti. attofneys* fees and costs 
s 72 01 1 Jurisd»ction of ci/cuit ^ns m specific tax matters 

120.69 Enforcement of agency action.— 
(1) Except as otherwise provided by statute. 

(a) Any agency may seek enforcement of an action 
by filing a petition for enforcement, as provided in this 
section, in the circuit court where the subject matter of 
the enforcement is located. 

(b) A petition for enforcement of any agency action 
may be filed by any substantially interested person who 
IS a rr^sident of the state. However, no such action may 
be commenced: 
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1. Prior to 60 days after the petitioner has given no- 
tice of the violation of the agency action to the head of 
the agency concerned, the Attorney General, and any 
alleged violator of the agency action. 

2. If an agency has filec^ nd is diligently prosecut- 
ing, a petition for enforcemu 

(c) A petition for enforcement filed by a nongovern- 
mental person shall be in the name of the State of Florida 
on the relation of the petitioner, and the doctrines of res 
jV:ficala and collateral estoppel shall apply. 

(d) In an action brought under paragraph (b). the 
agency whose action is sought to be enforced, if not a 
party, may iritervene as a matter of right. 

(2) A petition for enforcement may request declara- 
tory relief: temporary or permanent equitable relief; any 
fine, forfeiture, penalty, or other remedy provided by 
statute: any combination of the foregoing: or. in the ab- 
sence of any other specific statutory authority, a fine not 
to exceed $1,000. 

(3) After the court has rendered judgment on a peti- 
tion for enforcement, no other petition shall be filed or 
adjudicated against the same agency action, on the ba- 
sis of the same transaction or occurrence, unless ex- 
pressly authorized on remand. The doctrines of res iudl- 
Cuta and collateral estoppel shall apply, and the court 
shall make such orders as are necessary to avoid multi- 
plicity of actions. 

(4) In all enforcement proceedings: 

(a) If enforcement depends on any facts other than 
those appearing in the record, the court may ascertain 
such facts under procedures set forth in s, 120.68(6). 

(b) If one or more petitions for enforcement and a pe- 
tition for review involving the same agency action are 
pending at the same time, the court considering the re- 
view petition may order all such action- transferred to 
and consolidated in one court. Each party shall be under 
an affirmative duty to notify the court when it becomes 
aware of multiple proceedings. 

(c) Should any party willfully fail to comply with an 
order of the court, the court shall punish him in accord- 
ance with the law applicable to contempt committed by 
a person In the trial M any other action. 

(5) In any enforcement proceeding the respondent 
may assert as a defense the invalidity of any relevant 
statute, the inapplic?ibility of the administrative determi- 
nation to respondent, compliance by the ^"sspondent. 
the inappropriateness of the remedy sought by the 
agency, or any combination of the foregoing. In addition, 
if the petition for enforcement is filed during the time 
within which the respondent could petition for judicial re- 
view of the agency action, the respondent rnay assert 
the invalidity of the agency action. 

(6) Notwithstanding any other provision of this sec- 
tion, upon receipt of evidence that an alleged violation 
of an agency's action presents an imminent and sub- 
stantial threat to the public health, safety, or welfare, the 
agency may bring suit for immediate temporary relief in 
an appropriate circuit court, and th^ granting of such 
temporary reiief shall not have res ;odicata or collateral 
estoppel effect as to further relief sought under a oeti. 
tion for enforcement relating to the same violation 

(7) In any final order on a petition for enforcement 



the court may award to the prevailing party all or part of 
the costs of litigation and reasonable attorney's fees 
and expert witness fees, whenever the court determines 
that such an award is appropriate. 

r.-i l.ch 74-310 



120.70 Annual report— Not later than February 1 of 
each yeKu the division shall issue a written report to the 
Administrative Procedures Committee and the Adminis- 
tration Commission, including at least the following Infor- 
mation: 

(1) A summary of the extent and effect of agencies' 
utilization of hearing officers, court reporters, and other 
personnel in proceedings under this act. 

(2) Recommendations for change or improvement In 
the Administrative Procedure Act or any agency's prac- 
tice or policy with respect thereto. 

Hlilpcy.-», 1. ch 74-310 

120.71 Disqualification of agency peraonnel.— 

(1) Notwithstanding the provisions of s. 112.3143, 
any individual serving alone or with others as an agency 
head may be disqualified from serving in an agency pro- 
ceeding for bias, prejudice, or interest when ar.y party 
to the agency proceeding $hows just cause by a sug- 
gestion filed within a reasonable period of time prior to 
the agency proceeding. If the disqualified individual 
holes his position by appointment, the appointing power 
may appoint a substitute to serve in the matter from 
which the individual is disqualified. If the individual Is an 
elected official, the Governor may appoint a substitute 
to serve in the matter from which the individual is dis- 
qualified. However, if a quorum remains after the individ- 
ual is disqualified, it shall not be necessary to appoint 
a substitute to serve in the matter from which the individ- 
ual is disqualified. 

(2) Any agency action taken by a duly appointed 
substitute for a disqualified individual shall be as conclu- 
sive and effective as if agency action had been taken by 
the agency as it was constituted prior to any substitu- 
tion. 

(3) The Administration Commission shall adopt rules 
of procedure to implement this section. 

Hlitofy.-$ Kch 74-310.$ i2.ch 78425:$ S.cn 83329 



120.72 Legislative Intent; prior proceedings and 
rules; exception.— 

(1)(a) The intent of the Legislature in enacting this 
complete revision of chapter 120 is to make uniform the 
rulemaking and adjudicative procedures used by the ad- 
ministrative agencies of this state. To that end, it is the 
express intent of the Legislature that chapter 120 shall 
supersede all other provisions in the Florida Statutes, 
1 977, relating to rulemaking, agency orders, administra- 
tive adjudication, licensing procedure, or judicial review 
or enforcement of administrative action for agencies as 
defined herein to the extent such provisio j conflict with 
chapter 120, unless expressly provided otherwise bv 
law subsequent to January 1. 1975, except for market- 
ing orders adopted pursuant to chapters 573 and 601 

(b) Unless expressly provided otherwise, a refer- 
ence in any section of the Florida Statutes to chapter 
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120 or to any section or sections or portion of a section 
Of chapter I20shaii hereby include, and shall be under- 
stood as including, all subsequent amendments to 
chapter 120 or to the referenced section or sections or 
portions of a section. 

(2) All administrative adjudicative proceedings con- 
ducted pursuant to any provision of the Florida Statutes 
which were begun prior to January 1. 1975. shall be con- 
tinued to a conclusion, including judicial review, under 
the provisions of the Florida Statutes. 1973. except that 
administrative adjudicatory proceedings which have not 
progressed to the stage of a hearing may. with the con- 
sent of all parties and the agency conducting the pro- 
ceeding, be conducted in accordance with the provi- 
sions of this act as nearly as is feasible. 

(3) Notwithstanding any provision of this chapter, all 
public utilities and companies regulated by the Public 
Service Commission shall be entitled to proceed under 
the interim rate provisions of chapter 364 or the proce- 
dures for interim rates contained In chapter 74-195. 
Laws of Florida, or as otherwise provided by law. 

(4) (a) All prior rules not adopted following a public 
hearing as provided by statute shall be void and unen- 
forceable after October 1. 1975. and shall be sthcken 
from the files of the Department of State and from the 
files of the adopting agency. 

(b) Any rule in effect on. or filed with the Department 
of State prior to. January 1. 1975. except one adopted 
following a public hearing as provided by statute, shall 
be forthwith reviewed by the agency concerned on the 
written request of a person substantially affected by the 
rule Involved and this provision. The agency concerned 
shall initiate the rulemaking prccedures provided by this 
act within 90 days after receiving such written request. 
If the agency concerned fails to initiate the rulemaking 
procedures within 90 days, the operation of the i ule shall 
be suspended This provision sha'l control s. 120.54(5). 

(c) All existing rules shall be indexed by January 1. 
1975 

KUtwy.— $ 3.ch 74.310.$ t Ch 76-207 $ rch 77.174, $ 57 ch 7895 s J3 
Ch 78-425 

120.721 Effect of chapter 75-22, Laws of Florida, 
on rules.— Any rule or 'egulation of a public agency in- 



volved in or affected by the reorganization of the execu- 
tive agencies as set forth in chapter 75-22. Laws of Flori- 
da, which was valid when adopted under the authority 
granted by the Legislature to adopt such rule, to the ex- 
tent It IS not inconsistent with chapter 75-22. Laws of 
Florida, shall remain in effect until it expires by its terms 
or IS specifically repealed or revised as provided by law 

HI»K)fy.-» 23. Ch 75 22 

120.722 Legislative intent of chapter 78*95, Lews 
of Florida.— 

(1) The primary purpose of chapter 78-95. Laws of 
Florida, is to repeal or amend various provisions of the 
Florida Statutes containing procedural language super- 
seded or made redundant by chapter 120 (the Adminis- 
trative Procedure Act). Chapter 78-95 is designed to 
place the provisions affected into conformity with chap- 
ter 120 except where expressly noted to the contrary. 

(2) Any section or subunit of a section repealed by 
an act of any session shall remain repealed despite any 
amendment in chapter 78-95. Any act of the 1978 legis- 
lative session, other than one resulting from a reviser's 
bill, that amends any provision affected by chapter 78- 
95 shall supersede chapter 78-95 to the extent that such 
amendment conflicts with chapter 78-95. 

(3) Deletions of references to chaoter 1 20 in chapter 
78-95 do not imply that chapter 1 20 is not applicable; ex- 
cept where expressly noted otherwise, references to 
chapter 120 are deleted as unnecessary and repetitious. 

(4) Failure of chapter 78-95 to amend or rep^>^» any 
provisio-^ in the Florida Statutes does not imply tha. that 
provision is not in conflrt with, superseded by. or un- 
necessary in light of chapter 120. 

HUtofy.-$ l.ch 7895 

120.73 Circuit court proceedings; declaratory judg- 
ments.— Nothing in this chapter shall be construed to 
repeal any provision of the Florida Statutes which grants 
the right to a proceeding in the circuit court in lieu of an 
administrative hearing or to divest the circuit courts of 
jurisdiction to render declaratory judgments under the 
provisions ot chapter 86. 

HI«lofy.-$ I J ch 75191 $ ch 78^25 
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